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United States Court of Appeals for the 

District of Columbia 

— 

No. 6525. | 

i 

I 

Ella Saunders, Appellant, 
vs. 

Alvin G. Branham et al., &c. 

a Supreme Court of the District of Columbia. 

In Equity. 

No. 56397. 

Ella Saunders, Plaintiff, 
vs. 

Alvin G. Branham and Otis L. Williams, Jr., ijoing Busi¬ 
ness under the Name and Style of Selby on the Bay 
Properties Company, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, th^ following 
papers were filed and proceedings had, in tfhe above- 
entitled cause, to wit: 


1—6525a 



9 


ELLA SAUNDERS VS. 


1 Bill of Complaint for Rescission of Contract. 

Filed November 3, 1933. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

In Equity. 

No. 56397. 

Ella Saunders, Plaintiff, 
vs. 

Alvin G. Branham and Otis L. Williams, Jr., Doing Busi¬ 
ness under the Name and Style of Selby on the Bay 
Properties Company, Defendants. 

To the Honorable the Supreme Court of the District of 
Columbia, Holding an Equity Court: 

The petition of Ella Saunders respectfully represents to 
this Honorable Court as follows: 

1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia and brings this suit in 
her own right for the relief hereinafter prayed. 

2. The defendant-, Alvin G. Branham and Otis L. Wil¬ 
liams, Jr., are citizens of the United States and residents 
of the District of Columbia engaged in business under the 
name and style of Selby On The Bay Properties Company, 
and are sued as hereafter shown. 

3. The plaintiff, during the month of April, 1932, entered 
into a contract with the defendants, trading as aforesaid, 
for the purchase by the plaintiff of four lots from the de¬ 
fendants in Anne Arundel County, Maryland, at a certain 
place known as North Selby, on the Chesapeake Bay, the 
said lots being unimproved and being known as lots num¬ 
bered 142, 143, 144, and 145, North Selby, the contract pro¬ 
viding for the payment by the plaintiff to the defendant of 
approximately Two Thousand Eight Hundred Twenty-five 

($2,825.00) Dollars. The plaintiff paid to the defend- 

2 ant the sum of Eight Hundred Sixty-one and 34/100 
($861.34) Dollars in cash and signed a contract pre¬ 
pared by the defendants providing for deferred payments 
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of $25.00 per month sufficient to make up the difference 
between the aforesaid cash payment and the conjtract price, 
although the parties agreed as more fully hereinafter ap¬ 
pears that the plaintiff would not have to make any de¬ 
ferred payments. 

4. And the plaintiff alleges that she was induced to enter 
into the aforesaid contract by certain false and; fraudulent 
representations of the defendants, their agent$ and serv¬ 
ants; that is to say, that as an inducement to the plaintiff 
to purchase the lots aforesaid, the defendants, their agents 
and servants, did falsely and fraudulently represent and 
say to the plaintiff that if she, the plaintiff, kvould sign 
the defendants’ contract for the purchase of the four lots 
aforesaid, that the defendants, trading as thi Selby On 
The Bay Properties Company, would thereupon, during 
the summer of the year 1932, resell the said lot$ at a profit 
to the plaintiff of not less than $10.00 per lot, ^nd further 
represented and agreed with the plaintiff thaj the plain¬ 
tiff would not be required to make any deferred payments 
although the contract contained provision for deferred 
payments of $25.00 per month, but that the sail! payments 
would be taken care of by the proceeds of the| sale of the 
lots which the said defendants agreed thereupon to imme¬ 
diately resell; that the defendants, their agentis and serv¬ 
ants, further, as an inducement to the plaintiff to pay to 
the said defendants the aforesaid sum of Eight Hundred 
Sixty-one and 34/100 ($861.34) Dollars, expressed opinions 
as to the value of the said lots which they, the said agents 
and servants of the defendants did not entertain and which 
they knew to be false, that is to say, represented to 
3 the plaintiff that said lots were worth, and could be 
readily resold for $100.00 more than the jprice which 
the plaintiff agreed to pay; that as a further Inducement 
to the plaintiff to enter into the said contract and to make 
payments to the said defendants of the aforesaid sum of 
money, the defendants, through their said servants and 
agents, did further falsely and fraudulently Represent to 
the plaintiff that by the purchase of said lots tbfe plaintiff’s 
money would be safer than if the same remained in the 
bank wherein the same was deposited; that thd defendants 
further represented to the plaintiff, acting through their 
agents and servants, that the said lots were selling fast 
and that the plaintiff could be assured in view of that fact 
that the said lots would be immediately resold, and that 
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she, the plaintiff, was being expressly favored by the de¬ 
fendants in being allowed to purchase said lots at the said 
price. 

5. That the plaintiff is a lady unaccustomed to business 
transactions and business dealings; that she relied wholly 
on the representations of the defendants and their agents 
and servants in making the payment of $861.34 to the de¬ 
fendants and in executing the contract aforesaid, and hon¬ 
estly believbd that she would receive her money back; that 
she had no need nor use for said lots, and never intended 
to purchase the same; that she did not know the said rep¬ 
resentations were false but believed them to be true; that 
the defendants, their agents and servants, in making said 
representations intended that the plaintiff act upon them 
and the plaintiff did so to her damage; that the plaintiff 
at no time agreed to pay to the defendants more than said 
sum of $861.34, even though the said contract provided 
for additional payments. 

6. That on or about September, 1932, the plaintiff re¬ 

ceived notice from the defendants to pay deferred 
4 installments of $25.00 monthly; that thereupon she 

called upon the defendant, Alvin G. Branham, and 
called his attention to the said representations made to 
her, and to his agreement that even though the contract 
provided for monthly payments of $25.00 she would never 
have to make any such payments, but that the proceeds 
from the sale of certain of the lots would be used to ex¬ 
tinguish the deferred payments provided by said contract. 
The said defendant, Branham, thereupon informed the 
plaintiff that she would not need to' make the payments but 
that they, the defendants, were going to sell one of the 
lots within a short time and would apply the proceeds 
towards the deferred payments; that said defendant there¬ 
upon reiterated his representations that the defendants 
would resell said lots, and on said representations induced 
the plaintiff to sign a new contract providing for the pur¬ 
chase of lots 144 and 145 for the price of $1,425.00, giving 
credit to the plaintiff for the payment of $861.34, said con¬ 
tract providing for deferred payments of $10.00 per month; 
that the said defendant informed the plaintiff that she 
would not have to make said deferred payments even 
though said contract provided for the same, but that the 
lots would be sold to pay the same and that the plaintiff 
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would receive a profit of at least One Hundred Dollars 
($100.00) on each, lot; that plaintiff believed said represen¬ 
tations to be true and acted upon them in signing said new 
contract. 

7. And the plaintiff alleges that the said representations 
were false; that the defendants at no time made any effort 
to resell said lots; that on the contrary the defendants com¬ 
menced the development of a new subdivision and devoted 
their sales efforts there; that the defendant at po time in¬ 
tended to resell or to make an effort to resell sajid lots. 

8. The plaintiff although she signed the said con- 
5 tract never has been tendered a deed tp said lots 
nor has she received anything of value whatsoever 
except the contract, copy of which is attacheq hereto as 
Plaintiff’s Exhibit “A”. 


Wherefore the premises considered petitioner respect¬ 
fully prays: 

1. That United States writs of subpoena issue out of this 
Honorable Court directed to the defendants, commanding 
them and each of them to appear herein on a day certain 
and answer the exigencies of this bill of complaint. 

2. That this Court decree rescission and cancellation of 
the contract referred to in the bill of complaint, j dated Sep¬ 
tember 27, 1932, and any and all agreements between the 
defendants and the plaintiff respecting the purchase of lots 
at North Selby, Anne Arundel County, Maryland. 

3. That the Court decree that the plaintiff repover from 
the defendants the consideration paid under thp said con¬ 
tract, namely, the sum of $861.34, with interest thereon 
from April 30, 1932, and that a money decree be entered 
against the said defendants for the said sum and that the 
plaintiff have execution thereon as at law. 

4. And for such other and further relief as tp the Court 
may seem just and proper. 

ELLA SAUNDERS. 


LOWRY N. COE, 

Attorney for Plaintiff. 

District of Columbia, ss: 

■ 

Ella Saunders, being first duly sworn, on opth deposes 
and says that she has read the foregoing petition signed 
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and subscribed by her and knows the contents thereof; that 
the matters and things therein stated as of her per- 

6 sonal knowledge are true and those matters and 
things therein stated on information and belief she 

believes to be true. 

ELLA SAUNDERS. 

Subscribed and sworn to before me this 16th day of Oc¬ 
tober, 1933, 

[seal.] A. M. PARKINS, 

Notary Public , D. C. 

My commission expires Feb. 12, 1936. 

Exhibit “A”. 

Real Estate Contract. 

This Agreement, made and entered into this 27th day of 
September, 1932, by and between Selby on The Bay Prop¬ 
erties Company, of Washington, D. C., party of the first 
part, hereinafter referred to as “vendor”, and Mrs. Ella 
Saunders, 1009 11th St., N. W., Washington, D. C., party 
of the second part, hereinafter referred to as “vendee”; 

Witnesseth: That for and in consideration of the mutual 
promises and agreements hereinafter contained, the vendor 
agrees to sell to the vendee, and the vendee agrees to pur¬ 
chase from the vendor the following described real estate 
in Anne Arundel County, Maryland, Lots 144 and 145, 
North Selby, with the appurtenances, — the following 
terms and conditions: 

The total purchase price of the said property is the 
sum of Fourteen Hundred Twenty-five Dollars ($1425.00), 
of which the sum of Eight Hundred Sixty-one and 34/100 
Dollars ($861.34) has this day been paid to the vendor, 
and the receipt whereof is this day hereby acknowl- 

7 edged by the said vendor. The balance of the pur¬ 
chase price in the sum of Five Hundred Sixty-three 

and 66/100 Dollars ($563.66) shall be paid as follows: 

Ten dollars ($10.00) payable October 15th, 1932, and 
Ten dollars ($10.00) pay-ble the 15th day of each month 
thereafter until the full above balance with interest at the 
rate of six per cent per annum has been paid. 
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The vendee has the privilege of liquidating tl^e debt by 
payment of larger sums than those specified, or jin full at 
anv time. 

Nothing shall operate to extinguish or dimininsh any lia¬ 
bility upon this contract, or relieve the said vendee from 
any of the payments herein provided. 

It is further agreed that the vendee shall pay] all taxes 
and assessments that may be levied after the date hereof at 
the time that the same may be due and payable, and shall 
allow no labor or material liens to be perfected against the 
said premises. 

The vendee agrees to take the property herein j described 
subject to the following restrictions: 

1. There shall not be erecred or maintmned upon any 
platted lot any structure until said plans and specifications 
are inspected and approved by officials of Selby on The Bay 
Properties Company. 

2. No person or persons of Asiatic, Africa |or Negro 
blood, lineage, or extractions shall be permitted !to occupy 
a portion of said property, or any building thereon; ex¬ 
cept, domestic servant or servants may be actual ly and in 
good faith employed by white occupants of such premises. 

Upon the violation of any of the foregoing r0strictions 
by the vendee, or the officers, agents, devisees, grantees or 
assignees, of the vendee, the entire estate in fhe herein 
described property shall revert to the grantor ijierein, its 
successors or assigns. 

Upon the complete performance of all of the covenants 
herein required to be performed by the vendee, the vendor 
agrees to execute and deliver to the vendee a Special War¬ 
ranty Deed to the said premises, subject to the provisions 
hereof, exception from warranties thereof, however, the 
following: 

1. Restrictions above set forth. 

2. All liabilities arising or created against the| property 
by the vendee, or those claiming under vendee from and 
after date hereof. 

3. All taxes, assessments, levies and charges which shall 
be made upon or against the same, which said taxes, as¬ 
sessments, levies and charges the vendee assumes and 
agrees to pay. 
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8 Time is of the essence of this contract, and in case 

of the failure of vendee to make either of the pay¬ 
ments or perform any of the covenants on his part, this con¬ 
tract shall be forfeited and terminated at the el-ction of said 
vendor, and said vendee shall forfeit all payments made on 
this contract, and such payments shall be retained by said 
vendor in full satisfaction and liquidation of all damages 
sustained, and shall have the right to re-enter and take pos¬ 
session of said land and premises and every part thereof, 
free and clear of any and all claim, right or interest what¬ 
soever of said vendee therein or thereto, and it is expressly 
understood and agreed that in case any extension of time 
is given or suffered on any payment or payments or any of 
the covenants herein provided for, that same shall not be 
understood to be or constitute a waiver of the right of the 
vendor to declare this contract forfeited for non-payment 
of any subsequent payment upon default thereof, and in 
case of default in any payment or covenant, if vendor elects 
to forfeit hnd terminate this contract, notice of such elec¬ 
tion to forfeit may be given to vendee by mailing such notice 
to vendee. 

Where the words 44 vendor ’ 9 or 44 vendee ’ 9 occur in this 
contract the same shall include heirs, successors, adminis¬ 
trators or assigns. 

In witness whereof the parties hereto have executed this 
instrument in duplicate, the day and year first herein writ¬ 
ten. 

SELBY ON THE BAY PROPERTIES 
COMPANY, 

By A. G. BRANHAM, 

V pm n nv 

OTIS L. WILLIAMS,’ Jr., 

v PM/JOV 

ELLA SAUNDERS, 

1 Vendee . 

Answer of the Defendants, Alvin G . Branham and Otis L. 

Williams, Jr . 

Filed June 6, 1934. 

******* 

These defendants, answering so much of the said Bill of 
Complaint as they are advised is necessary for them to an¬ 
swer, say: 
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1. They admit the allegation of the 1st paragraph of the 

bill. | 

2. Thev admit the allegation of the 2nd paragraph of the 

bill. | 

9 3. Defendants admit that the plaintiff entered 
into contracts with them for the purchase of Lots 

#142, 143, 144, and 145, North Selby, Anne Arundel 
County, Maryland, and say that the contract tb purchase 
said Lot #144 was entered into on April 5, 1^32, by the 
terms of which the plaintiff agreed to pay for tfye said Lot 
#144 the sum of $725, paying $217.15 in cash apd the bal¬ 
ance thereof she agreed to pay at the rate of $10 per month, 
the first payment to be made on May 15,1932, and one pay¬ 
ment on the 15th day of each month thereafter until paid in 
full, and the amount remaining unpaid to carry interest at 
6% per annum; that the contract to purchase Lots 142,143, 
and 145 was entered into on April 14, 1932, and plaintiff 
agreed to pay for the said lots a total purchase price of 
$2,100, of which amount the sum of $630 was p^id in cash 
and the balance thereof she agreed to pay at tjhe rate of 
$15 per month beginning May 15, 1932, making d total pur¬ 
chase price of all the said lots in the amount of $2,825 and 
total cash payments in the amount of $847.50 and not 
$861.34 as alleged in the Bill. The defendant^ say that 
the plaintiff made one payment of $10 on the contract dated 
April 5, 1932, which represented the monthly payment due 
on May 15, 1932; and that the plaintiff paid $15 6n the con¬ 
tract dated April 14, 1932, which payment represented the 
payment due on that contract on May 15, 1932, and that 
each of the said payments were made in compliance with 
the terms and provisions of the said contracts. 

The defendants deny that it was agreed by aijd between 
the plaintiff and defendants that no payments yere to be 
made on the said contract as stipulated thereiiji, and say 
that the said contracts are fulk/ and complete ^nd all the 
agreements between the plaintiff and defendants are in¬ 
corporated therein. 

4. The defendants deny that the plaintiff w^s induced 
to enter into the aforesaid contracts byl fraud or 

10 fraudulent representation of the defendants, their 
agents and servants, and that the defendants made 

inducements to the plaintiff to purchase said lots and prom¬ 
ised to re-sell the said lots during the summer of the year 
1932, at a profit to the plaintiff of not less than $100; de- 

2—6525a 
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fendants deny that they represented and agreed with the 
plaintiff that she would not be required to make any of the 
deferred payments as stipulated in the said contracts; de¬ 
fendants deny that they represented to the plaintiff that the 
said payments of $25 per month would be taken care of by 
the proceeds of the sale of the lots; defendants deny that 
they expressed opinions as to the value of the said lots 
which thev did not entertain and which thev knew to be 
false, and that the plaintiff was induced to purchase the 
said property upon said alleged representation; defendants 
deny that they represented to the plaintiff that the said 
lots were worth and could be readily resold for $100 more 
than the price which the plaintiff agreed to pay. The de¬ 
fendants admit that they represented to the plaintiff that 
lots in the Selby development would sell fast, and allege 
the facts to be that said lots were selling fast, but they 
deny that they represented to the plaintiff that in view of 
the facts that the lots were selling fast that her lots would 
be immediately re-sold and that the plaintiff was being ex¬ 
pressly favored by being permitted to purchase the said 
lots at th6 said price. Defendants deny that they told 
plaintiff that by the purchase of said lots, her money would 
be safer than if it remained in the bank, but savs that the 
said alleged statements, if made, would be true. 

The defendants say that no representations were made 
by them or their agents to the plaintiff other than as set 
out in full in the contracts of purchase, and that the said 
contracts are the only agreements between the parties. 

5. In answer to paragraph 5 of the bill, the de¬ 
ll fendants deny that the plaintiff is unaccustomed to 
business transactions and business dealings, and 
that she relied wholly on the alleged representations of 
the defendants and their agents in making any of the said 
payments to the said defendants and in executing the afore¬ 
said contracts, and the defendants deny that the plaintiff 
believed, or had any right to believe, that she would get 
her money back through or from these defendants; the de¬ 
fendants are not advised as to whether or not the plaintiff 
had need or use for the said lots, but they deny that she 
never intended to purchase the same and allege that she did 
purchase the said lots after a full inspection and due de¬ 
liberation; defendants deny that any representations made 
by them or their agents were false, or that any false repre¬ 
sentations were made or relied on by the plaintiff to her 
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damage. Defendants deny that the plaintiff ^t no time 
agreed to pay the defendants more than the s£id sum of 
$861.34 and allege the facts to be that the contract executed 
between the plaintiff and the defendants contained all the 
agreements between the said parties, but say that the plain¬ 
tiff, after making the first monthly payments of $10 and $15 
respectively, as stipulated in the said contracts, failed and 
refused to make any further monthly payments and has 
thereby breached her contracts. 

6. In answer to paragraph 6 of the bill, the defendants 
admit that they sent notices to the plaintiff requesting her 
to make her monthly payments in accordance with the terms 
of the contract, but deny that the plaintiff called upon the 
defendant, Alvin G. Branham, and called his Attention to 
any of the alleged misrepresentations made to her by de¬ 
fendants’ agents or that she ever stated to either of the de¬ 
fendants that even though the contracts provided for the 
monthly payments of $25 that she should nevter have to 
make any of said payments and that tl}e proceeds 
12 from the sale of certain of the lots would be used to 
extinguish the deferred payments provided by said 
contract; defendants deny that the defendant Branham or 
that the defendant Williams or anyone acting m their be¬ 
half informed the plaintiff that she would not need to make 
any of the said payments and that the defendants were go¬ 
ing to sell one of the said lots and apply the proceeds 
thereof towards the deferred payments; defendants deny 
that the defendant, Branham, in the alleged conversation in 
September, 1932, reiterated representations tlfiat the de¬ 
fendants would re-sell the said lots; defendant^ deny that 
on said alleged representations the plaintiff wa^ induced to 
sign a new contract providing for the purchase of Lots 
#144 and 145 for the price of $1,425. Defendants deny 
that the plaintiff was advised by them that she would not 
have to make the deferred payments of $10 on the said new 
contract and say that the said new contract is full and 
complete and has incorporated in it the full agreement be¬ 
tween the plaintiff and the defendants; defendants deny 
that there was any representation made by the defendants 
or their agents that the said lots 144 and 145 would be re¬ 
sold by the said defendants, and that the plaintiff would re¬ 
ceive a profit of at least $100 on each lot; and the defend¬ 
ants deny that the plaintiff believed said alleged represen- 



12 


ELLA SAUNDERS VS. 


tations to be true and acted upon them in signing the said 
new contract or that plaintiff is in any way damaged. 

Further answering said paragraph, the defendants say 
that the plaintiff approached the defendant, Branham, dur¬ 
ing the month of September, 1932, after she had made one 
payment on each of the aforesaid contracts dated April 5, 
1932, and April 14, 1932, and stated to the said defendant, 
Branham, that she was unable to keep up the payments on 
all of the aforesaid lots, and that she desired to cancel the 
contract for the purchase of two of the aforesaid lots, and 
to have the total amount of money which she had 
13 paid in on all of the said lots credited to the balance 
due on the said two Lots #144 and 145, and that the 
defendant, Branham, at the request of the plaintiff, can¬ 
celled the two aforesaid contracts dated April 5, 1932, and 
April 14, 1932, and caused a new contract for the purchase 
of Lots #144 and 145 at a price of $1,425 to be drawn up on 
Sept. 27, 1932, and the credit of $861.34 representing all the 
money paid on the principal, to be entered on the said new 
contract, leaving a balance due thereon in the amount of 
$563.66, which the plaintiff then and there signed of her 
own volition, stating that she could pay at the rate of $10 
per month. Defendants say that the cancellation of the 
two aforesaid contracts, the entering into of the contract 
herein sued upon, and the terms thereof were made to 
satisfy the'plaintiff at her request, and that at no time be¬ 
fore she signed the contract dated Sept. 27, 1932, had she 
ever complained to either of these two defendants about 
any false representations or any promise to re-sell at a 
profit made to her by the agent who sold the said property 
to her. 

7. In answer to paragraph 7 of the bill, the defendants 
deny that they made the said alleged representations or 
that any representations made by them were false, or that 
it was their duty under the terms of their contract with the 
plaintiff to attempt to re-sell the said lots; defendants ad¬ 
mit that from time to time they opened up new develop¬ 
ments and devoted their sale efforts in selling their prop¬ 
erty in and around Selby on the Bay. 

8. In answer to paragraph 8 of the bill, the defendants 
allege that they are ready, willing, and able to deliver to 
the plaintiff a good and sufficient deed to the said Lots 144 
and 145 at such time as the plaintiff has paid to them the 
balance due under the terms of the said contract. 
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14 Further answering the allegations of the bill filed 
herein, defendants allege that the plaintiff, [before she 
purchased the said property, made a thorough jinspection 
of the said Lots 142, 143, and 144, and 145 and ^ thorough 
inspection of the general development at Selby oji the Bay, 
and that in making the said purchases that she relied solely 
and exclusively upon her own judgment and not upon judg¬ 
ment of the defendants or their agents. Defendants state 
that their agents acting in the sale of this property were 
hired exclusively for the purpose of selling th0 property 
for these defendants and had no authority to sell or to 
promise to sell the lots purchased from the defendants by 
this plaintiff, all of which was specifically called to the at¬ 
tention of the plaintiff and of which she was well dware both 
at the time she entered into the original agreements in 
April and at the time she entered into the contract dated 
Sept. 27, 1932. 

Defendants say that if any of the alleged f^lse repre¬ 
sentations were made by the defendants or their Agents, all 
of which are specifically denied by these defendants, that 
the plaintiff has waived her right to rely on same as a basis 
of having the contract sued on set aside, because that if the 
contract was otherwise invalid she ratified it by entering 
into a new agreement on September 27, 1932, hnd by her 
other acts, when she had full knowledge of the! facts and 
vrhen she had been put on notice by the alleged! failure of 
the defendants to re-sell the said lots and by h^r delay in 


taking action and announcing her position to the defendants 
and by her open and avowed claim to the lots after her 
knowledge of the alleged falsity and alleged misrepresenta¬ 
tions. 


Wherefore, these defendants having fully answered pray 
that the said bill may be dismissed and that the defendants 
may go hence with their costs against the plaintiff. 

ALVIN G. BRANlHAM, . 
OTIS L. WILLIAMS, Jr. 


15 District of Columbia, to-wit: 


I, Otis L. Williams, Jr., being first duly sworn, depose 
and state that I am one of the defendants in the foregoing 
answer of Alvin G. Branham and Otis L. Williams, Jr., 
partners trading as Selby-on-the-Bay Properties Company, 
also trading as Branham & Williams; that I have read the 
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tations to be true and acted upon them in signing the said 
new contract or that plaintiff is in any way damaged. 

Further answering said paragraph, the defendants say 
that the plaintiff approached the defendant, Branham, dur¬ 
ing the month of September, 1932, after she had made one 
payment on each of the aforesaid contracts dated April 5, 
1932, and April 14, 1932, and stated to the said defendant, 
Branham, that she was unable to keep up the payments on 
all of the aforesaid lots, and that she desired to cancel the 
contract for the purchase of two of the aforesaid lots, and 
to have the total amount of money which she had 
13 paid in on all of the said lots credited to the balance 
due on the said two Lots #144 and 145, and that the 
defendant, Branham, at the request of the plaintiff, can¬ 
celled the two aforesaid contracts dated April 5, 1932, and 
April 14, 1932, and caused a new contract for the purchase 
of Lots #144 and 145 at a price of $1,425 to be drawn up on 
Sept. 27, 1932, and the credit of $861.34 representing all the 
money paid on the principal, to be entered on the said new 
contract, leaving a balance due thereon in the amount of 
$563.66, vrhich the plaintiff then and there signed of her 
own volition, stating that she could pay at the rate of $10 
per monthi Defendants say that the cancellation of the 
two aforesaid contracts, the entering into of the contract 
herein sued upon, and the terms thereof were made to 
satisfy the plaintiff at her request, and that at no time be¬ 
fore she signed the contract dated Sept. 27, 1932, had she 
ever complained to either of these two defendants about 
any false representations or any promise to re-sell at a 
profit made to her by the agent who sold the said property 
to her. 

7. In answer to paragraph 7 of the bill, the defendants 
deny that they made the said alleged representations or 
that any representations made by them were false, or that 
it was theii* duty under the terms of their contract with the 
plaintiff to attempt to re-sell the said lots; defendants ad¬ 
mit that from time to time they opened up new develop¬ 
ments and devoted their sale efforts in selling their prop¬ 
erty in and around Selby on the Bay. 

8. In answer to paragraph 8 of the bill, the defendants 
allege that they are ready, willing, and able to deliver to 
the plaintiff a good and sufficient deed to the said Lots 144 
and 145 at such time as the plaintiff has paid to them the 
balance due under the terms of the said contract. 
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14 Further answering the allegations of the bill filed 
herein, defendants allege that the plaintiff, ibefore she 

purchased the said property, made a thorough inspection 
of the said Lots 142, 143, and 144, and 145 and ^ thorough 
inspection of the general development at Selby opi the Bay, 
and that in making the said purchases that she relied solely 
and exclusively upon her own judgment and not dpon judg¬ 
ment of the defendants or their agents. Defendants state 
that their agents acting in the sale of this property were 
hired exclusively for the purpose of selling the property 
for these defendants and had no authority to sell or to 
promise to sell the lots purchased from the defendants by 
this plaintiff, all of which was specifically called to the at¬ 
tention of the plaintiff and of which she was well aware both 
at the time she entered into the original agreements in 
April and at the time she entered into the contract dated 
Sept. 27, 1932. j 

Defendants say that if any of the alleged fhlse repre¬ 
sentations were made by the defendants or their agents, all 
of which are specifically denied by these defendants, that 
the plaintiff has waived her right to rely on same as a basis 
of having the contract sued on set aside, because that if the 
contract was otherwise invalid she ratified it b}r entering 
into a new agreement on September 27, 1932, ^nd by her 
other acts, when she had full knowledge of the| facts and 
when she had been put on notice by the alleged j failure of 
the defendants to re-sell the said lots and by h^r delay in 
taking action and announcing her position to the defendants 
and by her open and avowed claim to the lots after her 
knowledge of the alleged falsity and alleged misrepresenta¬ 
tions. 

Wherefore, these defendants having fully answered pray 
that the said bill may be dismissed and that the defendants 
may go hence with their costs against the plaintiff. 

ALVIN G. BRANHAM, . 
OTIS L. WILLIAMS, Jr. 

15 District of Columbia, to-wit: 

I, Otis L. Williams, Jr., being first duly swoirn, depose 
and state that I am one of the defendants in the! foregoing 
answer of Alvin G. Branham and Otis L. Williams, Jr., 
partners trading as Selby-on-the-Bay Properties!Company, 
also trading as Branham & Williams; that I have read the 


14 


ELLA SAUNDERS VS. 


same, and that the facts stated therein are true to the best 
of mv knowledge, information and belief. 

OTIS L. WILLIAMS, Jr. 

Subscribed and sworn to before me this 5th day of June, 
1934, as to Otis L. Williams, Jr. 

[seal.] WALTER M. BAUMAN, 

Notary Public, D. C. 

Motion for Rehearing . 


Filed March 29, 1935. 

#*#*##* 


Now comes the plaintiff, Mrs. Ella Saunders, by her at¬ 
torney, Lowry N. Coe, and moves the Court for a rehear¬ 
ing of the above cause, and as grounds therefor says as 
follows: 

1. That the Court’s finding is contrary to the evidence 
and the weight of the evidence. 

2. That the evidence adduced in behalf of the plaintiff 
proved that she paid her money and signed the contracts 
sought to be voided on the misrepresentation of the de¬ 
fendants and the defendants’ agents. 

3. That the evidence showed that the defendants will¬ 
fully planned a course of conduct to induce the plaintiff 
and others to enter into contracts for the purchase of 
shore lots through misrepresentation as to their intention 

to resell properties at a profit. 

16 4. That the signing of the contract dated Septem¬ 

ber 27, 1932, was not a condonement or waiver of 
the fraud practiced upon the plaintiff, but was one of 
several acts going to make up one fraudulent transaction. 

5. That at the time of the execution of the said contract 
dated September 27, 1932, the defendant Branham reit¬ 
erated his false representation that the defendants would 
resell the plaintiff’s property, although the evidence 
showed that he had no intention of fulfilling his promise. 

6. That between the signing of the contract of April 5, 
1932, and the contract of September 27, 1932, the defend¬ 
ant Branham on numerous occasions when the plaintiff 
visited him reiterated his agreement to sell. 
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7. That the only knowledge of the defendants’ fraud 
which the plaintiff had between the contract of April 5, 
1932, and the contract of September 27, 1932, was a mere 
suspicion that the defendants were not going to live up to 
their agreement. 

8. That a court of equity should relieve the plaintiff as 
a victim of the fraud perpetrated upon the plaintiff. 

9. That the forfeiture provision of the contract signed 
by the plaintiff constitute- a penalty; that the plaintiff has 
never received a deed to the properties and therefore the 
defendants hold the plaintiff’s money without considera¬ 
tion, and the Court should order it restored to fier. 

10. That a waiver or condonement of a frau(J can only 
be accepted where the acts of the party defrauded clearly 
indicate an intent to accept the provisions of the contract 
after full knowledge of the fraud, and all the evidence 
shows that the plaintiff had no such intent and expected the 
lots to be resold, even after the signing of the agreement of 
September 27,1932. 

11. That the evidence showed, before actually disaffirm¬ 
ing, the plaintiff awaited a second summer to allow 

17 the defendants to fulfill their promise, and then and 
not until then, did she take steps to rescind. 

12. And for other errors committed in the trial of the 
said cause. 

LOWRY N. COE, 
Attorney for plaintiff. 

Affidavit of Ella Saunders . 

******* 

District of Columbia, ss: 

7 

Ella Saunders, being first duly sworn, on oath deposes 
and says that she is the plaintiff in the abo^e entitled 
cause; that at the time that she signed the last Contract of 
September 27, 1932, she had hopes that the defendants 
would still sell the lots for her; that Mr. Branham 
promised to resell the two lots at the time she Signed the 
contract of September 27, 1932, although he stated it would 
probably be next spring before they could sell ijhem; that 
she believed that they would sell the lots the following 
spring and signed the contract under that belief}; that she 
went to see the defendant Branham during the j spring of 
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1933 and asked him if he was trying to sell her lots, and 
he told her that he was; that she first believed that the 
lots would be sold by August, 1933; that when they were 
not sold during the summer following the signing of the 
last contract, she went during August, 1933, to see Mrs. 
Evans, the solicitor who had sent her first to Selby on the 
Bay, then went to the Better Business Bureau and then 
consulted a \wayev for the purpose of disaffirming the con¬ 
tract. 

This affiant did not by her testimony mean to convey 
the thought that she knew of the fraud during the summer 
of 1932; that if her testimony created that impression it 
was a fact that she did not intend to convey in tes- 
18 tifying, as although she was dubious when the sum¬ 
mer passed without the lots having been sold, she 
relied on Mr. Branham’s statement at the time of the sign¬ 
ing of the contract of September 27, 1932, that the lots 
would still be resold although probably not until the fol¬ 
lowing spring or summer; that Mr. Branham repeatedly 
told her during the summer of 1932 up to the time of the 
signing of the final agreement that the defendants would 
resell the lots, and this affiant believed him; that she had 
faith and confidence in Mr. Branham because she knew him 
to be the head of the development company; that when she 
signed the contract of September 27, 1932, she did not ex¬ 
pect to acquire the lots because she expected the defend¬ 
ants to sell them. 

ELLA SAUNDERS. 

/ 

Subscribed and sworn to before me this 26th day of 
March, 1935. 

[seal.] ALMA B. NEWELL, 

Notary Public. 

Final Decree . 

Filed April 5, 1935. 

#*•**## 

This cause came on this day to be heard on the bill and 
answer and testimony of witnesses, on consideration of 
which, it is by the Court, this 5th day of April, 1935, ad¬ 
judged, ordered, and decreed that the relief prayed by the 
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plaintiff be and is hereby denied and the bill is dismissed 
with costs against the plaintiff. 

JENNING-S BAILgY, 

Justice. 

19 From the above order the plaintiff in c)pen court 

notes an appeal to the United States Coijrt of Ap¬ 
peals for the District of Columbia. Bond on appeal fixed 
at $100.00 or $50.00 cash. 

JENNINGS BAILfiY, 

Justice. 

Memoranda. 

April 18, 1935.—Bond ($100) on appeal approved and 
filed. 

April 27, 1935.—Statement of Evidence and Notice filed. 

Supreme Court of the District of Columbia. 

Friday, June 21, 1935. 

The Court resumes its sessions pursuant to[ adjourn¬ 
ments, the Justices sitting in Equity, presiding. 

# # * # * * | * 

The Statement of Evidence herein, containing the sub¬ 
stance of all of the evidence given at the hearing of this 
cause, is, this 21st day of June, 1935, duly stated, approved, 
signed and ordered to be made of record, nunc pro tunc. 

JENNINGS BAILEY, 

Justice. 

20 Assignment of Errors. 

Filed April 27,1935. 

******* 

The Court erred: 

(1) In holding that the plaintiff by signing the contract 
of September 27, 1932, waived the fraud that had been 
perpetrated upon her. 

(2) In making a finding in favor of the defendants. 

3—652oa 
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(3) In not holding that the contract dated September 27, 
1932, was one of several acts going to make up a single 
fraudulent transaction. 

(4) In not holding that the forfeiture provision of the 
contracts signed by the plaintiff constituted a penalty and 
that the defendants held plaintiff’s money without consid¬ 
eration. 

LOWRY N. COE, 
Attorney for Plaintiff-Appellant. 

Service of the aforegoing Assignment of Errors is 
hereby acknowledged this 27th day of April, 1935. 

CARL A. MARSHALL, 
Attorney for Defendants-Appellees. 

Designation of Record. 

Filed April 27, 1935. 

******* 


Now comes Ella Saunders, appellant in the above en¬ 
titled cause, and designates the parts of the record which 
she desires to have included in the transcript, said parts be¬ 
ing considered sufficient for the determination of the ques¬ 
tions raised on appeal, namely: 

(1) Bill of Complaint with Exhibit. 

(2) Answer of defendants. 

21 (3) Motion for rehearing. 

(4) Final decree dismissing Bill of Complaint. 

(5) Memorandum and notation of appeal in open court 
and order fixing the undertaking of costs at $100.00 or 
$50.00 cash. 

(6) Memorandum showing filing of bond for costs on 
appeal. 

(7) Memorandum of filing of statement of evidence. 

(8) Statement of evidence. 

(9) Assignment of errors. 

(10) Designation of record. 

LOWRY N. COE, 
Attorney for Plaintiff-Appellant. 
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22 Supreme Court of the District of Coluipbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 21, both inclusive, to be a true 
and correct transcript of the record according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 56397 in Equity, wherein Ella 
Saunders is plaintiff and Alvin G. Branham and Otis L. 
Williams, Jr., doing business under the name aind style of 
Selby on the Bay Properties Company, are defendants, as 
the same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 10th day of July, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

23 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

In Equity. 

No. 56,397. i 

Ella Saunders, 1009 11th St. N. W., Washington, D. C., 

Plaintiff, 

VS. 

Alvin G. Branham et al., Defendants. 

To Mr. Carl A. Marshall, ! 

1121 Vermont Ave., N. W., Washington, D. p., 
Attorney for Defendants. 

Please take notice that the within statement of evidence 
will be called to the attention of and submitted to the Court 
on the 10th day of June, 1935, at ten o’clock A. M., or as 



20 


ELLA SAUNDERS VS. 


soon thereafter as counsel can be heard for the purposes of 
having the same signed and sealed by the Court. 

LOWRY N. COE, 

1194 National Press Bldg., 

Attorney for Plaintiff . 


Service of the foregoing notice and copy of the statement 
of evidence acknowledged this 27th day of April, 1935. 
CARL A. MARSHALL, 

Attorney for Defendants. 


24 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 


In Equity. 


No. 56,397. 

Ella Saunders, 1009 11th St. N. W., Washington, D. C., 

Plaintiff, 


vs. 

Alvin G. Branham et al., Defendants. 

Statement of Evidence. 

At the hearing of the above entitled cause on Tuesday, 
March 19th, 1935, before Mr. Justice Bailey, the following 
proceedings were had: 

The plaintiff called Mrs. Ella Saunders to the stand on 
direct examination. She testified that she is the plaintiff 
in this case; that she is employed as a saleslady with the 
Palais Royal; that she first became acquainted with the 
defendants in April, 1932; that a Mrs. Martina Evans, an 
old friend of hers, telephoned her and told her that if she 
would go down to Selby on the Bay to a luncheon and lec¬ 
ture that Mrs. Evans would receive $1.00 for sending her; 
that Mrs. Saunders agreed; that a gentleman named Mr. 
Looper, a salesman, came to her house during the early 
part of April, 1932, and saw her and told her to be ready 
by ten o’clock; that he went away and returned with two 
other ladies, Miss Edna Coates and Miss Agnes Aggers, 
and the three with Mr. Looper drove to Selby on the Bay, 
a real estate development near Annapolis, on the Chesa- 
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peake Bay; that when they got there they were taken to a 
hall where luncheon was served to them together with a 
group of ladies numbering between 75 and 100; all of the 
ladies were invited to sit down and have luncheon; that 
there were about one hundred people that took luncheon, 
mostly women; that after the luncheon a lecture was given 
by Mr. Branham (Mr. Branham was pointed cut by the 
plaintiff in the court room); that in the lecture he painted 
a beautiful picture and told about his rise in life from a 
coal miner in New Jersey; how he had bought an old house, 
fixed it up and sold it and made money on it, hnd stated 
that for any of the ladies that would buy property they 
w r ould make an excellent investment and the (fcfendants 
would resell the same at a substantial profit; that 
25 their money would be safer invested in the lots 
there than invested in bank; that the lots were a 
good value for their money; that they were selling fast and 
that an investment in the same would be profitable; his 
lecture got everybody including the plaintiff j enthused. 
She thought there was a good chance to make sojme money 
which she needed badly. 

That after the lecture Mr. Looper, one of the salesmen, 
drove her around and pointed out numbers of different lots 
they had sold; that he told her that he was going to show 
her some beautiful lots; that he showed her one, Lot #144, 
which he represented that if Mrs. Saunders wjould buy, 
they would resell that summer for a profit oj: at least 
$100.00; that she had no need for shore lots, had no means 
of conveyance to Selby on the Bay; that she di^ not own 
an automobile; that she believed the representations made 
and trusted Mr. Looper; that he seemed perfectly sincere. 
She had been told that Mr. Looper was trustworthy, and 
she put confidence in him; that she made a deposi; of $10.00 
on the lot and the following day she went to thb office of 
the defendants on Vermont Avenue and paid Enough to 
make a cash payment of $217.15, and signed h contract 
which was offered in evidence, agreeing to pay $|725.00 for 
Lot #144 with deferred payments of $10.00 p^r month; 
that Mr. Looper went to the bank with her tf> get her 
money and waited outside; that the $10.00 dejposit was 
made to Mr. Eppling who was known as the closing man. 

The next week Mr. Looper came by and took her down 
again; that she had no idea of buying more; tha^t she just 
went down to see the place; that the same sort pf lecture 
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and luncheon was held that day; that there were about 
one hundred there at that time. Mr. Eppling showed her 
the three lots adjoining the one she had agreed to buy and 

told her that if she would buv those additional three lots 

•/ 

that they would sub-divide them into five lots and sell 
each one at a profit of at least $100.00; that they could 
sell at least a couple of them by the end of the summer 
at a good profit, and not less than $100.00 profit on each; 
that she believed what was said and told Mr. Eppling that 
if he was sure that he could sell at least two of them that 
summer she would take them. That he fixed up new papers; 
that she signed the papers under the representation and be¬ 
lieving that the lots would be resold; that the sales- 
26 man took her to the bank the next day and she drew 
out 1 enough money to pay $200.00 down on each of 
the three lots; that the papers were signed the next day at 
their office on Vermont Avenue; that Mr. Looper drove her 
to the bank. 

Mr. Branham said he would sell them for her. Mr. Epp¬ 
ling told her they could be readily resold; that she entered 
into the contract believing that she would make money; 
that she needed it; that she made a payment of $10.00 on 
the first contract and a payment of $15.00 on the second 
contract; that she went down to Selby on the Bay about 
seven times during the summer, the last trip being the 
latter part of August; that on each occasion the same 
luncheon lecture system was in operation; that on each oc¬ 
casion there were from seventy-five to one hundred per¬ 
sons, all ladies. She further testified that the defendants 
made no efforts to sell her lots; that she became suspicious 
that they were not going to sell them; that she could not 
afford $25.00 per month for the deferred payments; that 
she was out of work and did not have the monev; that she 
went in to see Mr. Branham about September, 1932; that 
she had seen him on a number of occasions during the 
summer, on each of which occasions he told her that he 
was going to sell her lots; that her purpose in visiting him 
at or about September, 1932, was for the purpose of de¬ 
manding her money back; that she then told him that she 
could not pay $25.00 per month; that Mr. Branham stated 
that to help her meet the payments he would take back two 
of the lots and make the payments only $10.00 per month; 
that he reiterated his agreement to sell the two lots and 
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stated that as it was fall they would not be able^ to resell 
until the following summer; that the witness believed him 
in his said statement and relied on the same and signed 
the said contract; that the representations were made be¬ 
fore the signing of the same. He told her not to worry 
about the deferred payments, and they stopped sending 
notices for a while; that witness went to see theih the next 
summer, 1933, to see what they were doing abo^it selling 
them; that Mr. Branham stated that he would see #hat they 
could do; that he would take care of her and not to worry; 
that the amount set forth in the final contract, $8$1.34, was 
the total amount paid by her; that witness was a lady of no 
business experience; that the only occupation she had ever 
had other than saleslady was employment for a period 
of one year as a money counter in the Treasury De- 
27 parlment. There was offered in evidence three sepa¬ 
rate contracts, the first for the purchase pf one lot 
known as Lot #144, the second for Lots 142, 14$ and 145, 
dated April 5th, 1932, and April 14th, 1932, respectively. 
The third contract of September 27, 1932, was foi L the pur¬ 
chase of Lots #144 and #145. 

Each of the said contracts were on a printed form and 
executed by the defendants, A. G-. Branham and Otis L. 
Williams, Jr., and the plaintiff Ella Saunders. Tfie follow¬ 
ing is the contract of September 27, 1932: 

Real Estate Contract. 

This Agreement, made and entered into this 27th day of 
September, 1932, by and between Selby on The Bay Prop¬ 
erties Company, of Washington, D. C., party of the first 
part, hereinafter referred to as “vendor”, and Mrs. Ella 
Saunders, 1009 11th St. N. W., Washington, D. C.. party of 
the second part, hereinafter referred to as “vendee”; 

Witnesseth: That for and in consideration of the mutual 
promises and agreement hereinafter contained, the vendor 
agrees to sell to the vendee, and the vendee agrees to pur¬ 
chase from vendor the following described real estate in 
Anne Arundel County, Maryland, Lots 144 and 1#5, North 
Selby, with the appurtenances—the following t^rms and 
conditions: 

The total purchase price of the said property i$ the sum 
of Fourteen Hundred Twenty Five Dollars ($1425.00), of 
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which the sum of Eight Hundred Sixty-One and 34/100 
Dollars ($861.34) has this day been paid to the vendor, and 
the receipt whereof is this day hereby acknowledged by the 
said vendor. The balance of the purchase price in the sum 
of Five Hundred Sixty-Three and 66/100 Dollars ($563.66) 
shall be paid as follows: Ten Dollars ($10.00) payable 
October 15th, 1932, and Ten Dollars ($10.00) payable the 
15th day of each month thereafter until the full above bal¬ 
ance with interest at the rate of six percent per annum has 
been paid. 

The vendee has the privilege of liquidating the debt by 
payment of larger sums than those specified, or in full at 

anv time. 

* 

Nothing shall operate to extinguish or diminish any lia¬ 
bility upon this contract, or relieve the said vendee from 
any of the payments herein provided. 

It is further agreed that the vendee shall pay all taxes 

and assessments that may be levied after the date 

28 hereof at the time that the same mav be due and 

* 

payable, and shall allow no labor or material liens 
to be perfected against the said premises. 

The vendee agrees to take the property herein described 
subject to the following restrictions : 

1. There shall not be erected or maintained upon any 
platted lot any structure until said plans and specifications 
are inspected and approved by officials of Selby on The 
Bay Properties Company. 

2. No person or persons of Asiatic, African or Negro 
blood, lineage, or extraction shall be permitted to occupy a 
portion of said property, or any building thereon except 
domestic servant or servants may be actually and in good 
faith employed by white occupants of such premises. 

Upon the violation of any of the foregoing restrictions by 
the vendee, or the officers, agents, devisees, grantees or as¬ 
signees, of the vendee, the entire estate in the herein de¬ 
scribed property shall revert to the grantor herein, its suc¬ 
cessors or assigns. 

Upon the complete performance of all of the covenants 
herein required to be performed by the vendee, the vendor 
agrees to execute and deliver to the vendee a Special War¬ 
ranty Deed to the said premises, subject to the provisions 
hereof, Exception from warranties thereof, however, the 
following: 
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1. Restrictions above set forth. 

2. All liabilities arising or created against the property 
by the vendee, or those claiming under vendee! from and 
after date hereof. 

3. All taxes, assessments, levies and charges which shall 
be made upon or against the same, which said ta^es, assess¬ 
ments, levies and charges the vendee assumes and agrees 
to pay. 

Time is of the essence of this contract, and in case of 
the failure of vendee to make either of the payments or 
perform any of the covenants on his part, this contract 
shall be forfeited and terminated at the election of said 
vendor, and said vendee shall forfeit all payments made 
on this contract, and such payments shall be retained by 
said vendor in full satisfaction and liquidation cjf all dam¬ 
ages sustained, and shall have the right to re-enter 
29 and take possession of said land and premises and 
every part thereof, free and clear of any and all 
claim, right or interest whatsoever, of said vendee therein 
or thereto, and it is expressly understood and agreed that 
in case any extension of time is given or suffered on any 
payment of payments or any of the covenants herein pro¬ 
vided for, that same shall not be understood to be or con¬ 
stitute a waiver of the right of the vendor to declare this 
contract forfeited for nonpayment of any subsequent pay¬ 
ment upon default thereof, and in case of default in any 
payment or covenant, if vendor elects to forfeit hnd termi¬ 
nate this contract, notice of such election to forfeit may be 
given to vendee by mailing such notice to vendee r 

Where the words *‘vendor’’ or “vendee’’ occ^ur in this 
contract the same shall include heirs, successor^, adminis¬ 
trators or assigns. 

In witness whereof the parties hereto have executed this 
instrument in duplicate, the day and year first herein 
written. 

SELBY ON THE BAY PROPERTIES 
COMPANY, 

By A. G. BRANHAM, 

Vendor. 
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Following are the first half of the contracts of April 5, 
1932, and April 14th, 1932, the remaining portion being the 
same as the foregoing contract: 

This agreement, made and entered into this 5th day of 
April, 1932, by and between Selby on The Bay Properties 
Company, of Washington, D. C., party of the first part, 
hereinafter referred to as “vendor”, and Mrs. E. Saunders, 
1009 11th St. N. W., Washington, D. C., party of the second 
part, hereinafter referred to as “vendee”; 

Witnesseth: That for and in consideration of the mutual 
promises and agreements hereinafter contained, the vendor 
agrees to sell to the vendee, and the vendee agrees to pur¬ 
chase from vendor the following described real estate in 
Anne Arundel County, Maryland, Lot 144, North Selby, 
Selby on the Bay Properties, with the appurtenances, the 
following terms and conditions: 

The total purchase price of the said property is the 
30 sum of Seven Hundred Twenty-Five ($725.00), of 
which the sum of Two Hundred Seventeen Dollars 
and Fifty Cents ($217.50) has this day been paid to the 
vendor, and the receipt whereof is this day hereby acknowl¬ 
edged by the said vendor. The balance of the purchase 
price in the sum of Five Hundred Seven Dollars Fifty 
Cents ($507.50) shall be paid as follows: Ten Dollars 
($10.00) payable on the 15th day of May, 1932, and Ten 
Dollars ($10.00) payable on the 15th day of each month 
thereafter until the full above balance with interest at the 
rate of six per cent per annum has been paid. 

This agreement, made and entered into this 14th day of 
April, 1932, by and between Selby on The Bay Properties 
Company, of Washington, D. C., party of the first part, 
hereinafter referred to as “vendor”, and Mrs. Ella Saun¬ 
ders, 1009 11th St. N. W., Washington, D. C., party of the 
second part, hereinafter referred to as “vendee”; 

Witnesseth: That for and in consideration of the mutual 
promises and agreement hereinafter contained, the vendor 
agrees to sell to the vendee, and the vendee agrees to pur¬ 
chase from vendor the following described real estate in 
Anne Arundel County, Maryland, Lots 142, 143 and 145, 
North Selby, Selby-on-the-Bay Properties, with the appur¬ 
tenances, the following terms and conditions: 
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The total purchase price of the said property is the sum 
of Twenty-one Hundred Dollars ($2100.00), of [which the 
sum of Six Hundred Thirty Dollars ($630.00) hajs this day 
been paid to the vendor, and the receipt whereof is this 
day hereby acknowledged by the said vendor. Tfie balance 
of the purchase price in the sum of Fourteen Hundred Sev¬ 
enty Dollars ($1470.00) shall be paid as follow^: Fifteen 
Dollars ($15.00) payable on the May 15th, 1932j and Fif¬ 
teen Dollars ($15.00) payable on the 15th of e^ch month 
thereafter until the full above balance with interest at the 
rate of six per cent per annum, has been paid. 

On cross-examination the witness testified tha|t she had 
no investments; that she had a sum of money in a savings 
account; that she was administratrix of her father’s estate 
several years after this transaction took place; thjat she be¬ 
lieved the defendants in all of their representations; that 
she had no need for shore properties; that she had at no 
time expected to build a home or house there; that 
31 she relied on the representations made and paid the 
money to the defendants in the belief that it was all 
going to be repaid to her; that she honestly believed that 
she would get her money back with a profit; that during the 
summer of 1932 she became suspicious they -were not going 
to resell; that she knew they were not; that as far as she 
knows they made no effort to resell the lots the following 
summer. The defendants offered in evidence a written 
memorandum signed by the plaintiff when she ^nade her 
deposit. The memorandum was a printed form containing 
the words that the defendant would not be responsible or 
bound by any promises of resale. The plaintitjf testified 
that she did not read that language when she signed and 
did not read the contract until some months later, j The said 
memorandum reads as follows: 

Selby on the Bay Properties Co., 

1104 Vermont Ave. N. W., 

Washington, D. C. 

Apjjil 3/32. 

Received of Mrs. E. Saunders, Address: 1009 llth N. W.. 

7 I 7 

the sum of $50.00, to apply on the purchase of 144 N. S. 
in Selby on the Bay as shown on map filed in the office of 
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the Countv Recorder of Anne Arundel Countv, State of 
Maryland. Total price $725.00, sold on following terms: 
$217.50 cash on delivery of contract, less amount herein 
receipted for; balance of purchase price to be paid in 
monthly installments of $10.00 each, plus including 6% 
interest per annum on all deferred payments, from date. 

This sale is made subject to approval by a duly author¬ 
ized agent of the Company, and to the covenants and re¬ 
strictions contained in contracts issued by Selby on the Bay 
Properties Company on the above indicated property, the 
purchaser herein being full- conversant with such cove¬ 
nants and restrictions. It is understood that no guarantee 
of resale for the purchaser of the above described prop¬ 
erty is made by this Company, and that no agreement is 
made between the parties hereto other than that appearing 
herein. 

The purchaser agrees to purchase the above described 
property at the price and terms set forth and if purchaser 
shall fail to comply with the terms of this agreement, the 
amount herein receipted for may be retained as liquidated 
damages and all rights of the purchaser shall be for- 
32 feited without notice, time being of the essence. 

Balance of Down Payment, payable-. 

Sr.: Evans, 

Sn.: Looper, 

H.:-. 

Purchaser: E. Saunders. 

Agent: Epling, F. M. 

Div.:-. 

Witness testified that she spoke to Mr. Branham about 
reselling the property for her in October, 1932, after the 
contract dated September 27, 1932, had been executed; that 
the reason for the contract of September 27, 1932, being 
entered into was because she could not keep up her pay¬ 
ments on the other contracts; that when she requested Mr. 
Branham in October, 1932, to sell her two lots for her that 
he said that the season for beach property was about closed 
but that he would try to sell them for her next summer; 
that she went to see Mr. Branham in September, 1932, be¬ 
cause she had received notices that payments of $10.00 and 
$15.00 monthly were due on her contracts; that she told 
him that she was working on a small salary and could not 
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afford to make those payments; that they had promised 
that she would not need to make deferred paytnents and 
Mr. Branham agreed to take back two of the lots and make 
the payments $10.00 per month. 

On redirect examination the witness testified tjiat on the 
occasion of signing the contract of September 27^ 1932, she 
was told by Mr. Branham that he was going to! resell the 
two lots but probably would not be able to resell fhem until 
the spring or summer of 1933; that she need not worry 
about deferred payments as they were going to sell the lots; 
that she believed his statement and had confidence in him 
because he was the head of the concern; that $he signed 
the agreement acting upon the said statement that she 
awaited until the following summer was almost oVer before 
taking steps to rescind, seeing that the lots were not being 
sold and apparently no effort was being made to sell them; 
that when Mr. Looper talked with her he told her that on 
his word of honor he would sell the lots at a profit of at 
least $100.00; that on the night of the first visit to Selby 
after she had made a deposit of $10.00, beforb she had 
signed any contracts, she was taken by Mr. Loojper to the 
home of Mrs. Evans, the lady who had sent her jdown, and 
Mr. Looper told Mrs. Evans and Mrs. Coates that 

33 he was going to make a lot of money for the witness. 
On the following day she drew her money out of 

bank, and that she relied on that statement in making fur¬ 
ther negotiations; that she never was tendered a deed to 
the properties. 

Thereupon to further maintain the issues on her part 
joined the plaintiff offered in evidence the following corre¬ 
spondence between the plaintiff’s attorney and the defend¬ 
ant Branham which were conceded to have been written and 
transferred regularly through the mail. 

Letter of Lowry N. Coe of August 8, 1935, as follows: 

Selby on the Bay Co., 

1121 Vermont Ave., N. W., j 

Washington, D. C. 

Gentlemen : 

34 My client, Mrs. Saunders, of this city, has con¬ 
sulted me regarding her agreement to purchase Lots 
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144 and 145, North Selby, on account of which she made 
payment of $861.34. 

My client claims that she entered into this agreement on 
your representations that these lots would be immediately 
sold so as to take care of the difference between the amount 
paid and the amount which you asked for the same, and so 
as to realize a profit for her, but she claims that you have 
not lived up to your agreement in this respect. 

On behalf of my client I am therefore tendering return 
hereby of the said contract with request that the amount 
paid by Mrs. Saunders be refunded to her through me. 

Please let me hear from you at your earliest convenience. 
Very truly yours, 

• 

LNC/AR. 

Letter of A. G. Branham dated August 28, 1933, as fol¬ 
lows : 

Lowry N. Coe, Esq., Attorney at Law, 

1254 National Press Bldg., 

Washington, D. C. 

Dear Sir: 

We refer to your letter of August 8 concerning the ac¬ 
count of Mrs. Ella Saunders and note that Mrs. Saunders 
claims these lots would be immediately sold in order to take 
care of the difference between the amount paid and the 
sales price. 

We find that our copy of the contract states that the dif¬ 
ference between the down payment and the sales price 
would be taken care of by Mrs. Saunders at the rate of 
$10.00 a month. 

Of course, we are glad, at all times, to assist in making 
sales for our purchasers, but do not and have not ever guar¬ 
anteed any resale. In fact, our contract specifically states 
that no resale is guaranteed. 

If Mrs. Saunders wishes us to continue our efforts on the 
sale of this property, it will be necessary for her to make 
payments on this account; otherwise, it will be necessary 
for us to protect our interests in accordance with the pro¬ 
visions contained in the contract. 

35 Very truly yours, 


CRY/c. 
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Letter of Lowry N. Coe to Mr. A. G. Branham, dated 

September 28, 1933, as follows: j 

• 

Mr. A. G. Branham, 

c/o Selby on the Bay Co., 

1121 Vermont Ave. N. W., 

Washington, D. C. 


Dear Mr. Branham : 

Reference is made to your letter of August 28 in reply 
to my letter of August 8, regarding a contract to purchase 
certain lots from you at North Selby by my client, Mrs. Ella 
Saunders. 

As I informed you, Mrs. Saunders alleges that she was 
induced to enter into the several contracts which she signed 
on your representations that the lots would be ifiimediately 
resold by you at a profit of at least $100.00 per lot and 
that the proceeds of the sale would be used in payment of 
the deferred payments under the contract, an^l that she 
would never have to actually make any payments in addition 
to those made. 

You are hereby notified that Mrs. Saunder^ elects to 
disaffirm her contract on the ground that the sanjie was pro¬ 
cured through misrepresentations. 


It is therefore requested that you return to my client 
through me the sum of $861.34 paid to you by her, upon 


receipt of this letter. 

Very truly yours, 

LNC :AR. 



Thereupon, to maintain the issues on her part joined, 
plaintiff produced Mrs. Edna Coates, who being first duly 
sworn testified in substance as follows: 


That she went in the party with Mrs. Saunders; that she 
was sent there by Mrs. Evans; that she and D)Iiss Agnes 
Aggers sat in the back seat going down; Mrs. Sounders sat 
in the front seat next to Mr. Looper; that Mr. Lpoper tried 
to jolly Mrs. Saunders on the way down; that stye attended 
the lecture and luncheon; that there were about jLOO present 
and to the best of her recollection about 50-5(3 men and 
women; that she recalls that Mr. Branham malde the lec¬ 
ture (she identified him in court); that he told (her the ad- 
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vantages of buying at Selby but does not remember what 
else he said; that after the lecture Mr. Looper took Mrs. 
Saunders off alone and showed her some lots; that they 
returned that evening and the witness went with Mr. 
36 Looper to see Mrs. Evans; that she did not remember 
Mrs. Saunders being there and did not remember 
what was said at that meeting; that witness paid little at¬ 
tention to the lecture because she was not interested; that 
she did not buy a lot. 

Thereupon, to further maintain the issues on her part 
joined, plaintiff produced Mrs. Martina Porters Evans, 
who being first duly sworn testified as follows: 

That she lives at 2006 Columbia Rd. N. W.; that during the 
year 1932 she was in the employ of Mr. Branham and Mr. 
Williams operating as the Selby on the Bay Company; that 
as near as she can remember she was so employed from six 
weeks to two months during part of April and part of 
May, 1932, in the capacity as what they called a committee- 
woman; that her duties as such were to solicit people to 
go to the property and arrange for taking them there by the 
salesmen in their cars; that the property referred to is 
Selby, a waterfront property in Maryland; that her instruc¬ 
tions as to the persons that were to be sent there were 
that the people to be taken down would be interested in 
the property; the salesmen making it more definite to select 
women who were widows or maiden ladies that had some 
means; that this instruction was given particularly by one 
salesman for whom she worked; that she received $1.00 as 
compensation for each person that went down there who 
was sent by her; that the system employed by the defend¬ 
ants in making sales was that when prospects were taken 
down by the salesmen in their cars to the property there 
was a luncheon given, afterwards a lecture. After the lec¬ 
ture each prospect was taken out individually to see the 
property, afterwards they were brought back and taken 
into the little booths to the head salesmen of the division 
and talked with in the booth; that that is what witness 
understood to be known as the lecture luncheon system of 
sales; that Mr. Branham’s part in carrying out this system 
was that on two occasions he lectured at the hall when 
witness was present; that she could not tell by name the 
other persons that lectured but she heard others; that it 
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would be hard for witness to state exactly how many per¬ 
sons were present at each luncheon and lecture byt approxi¬ 
mately 75. As far as she can remember these lectures were 
held every day except one day in the week; thajt she went 
down most of the time on Sunday, herself; tlia[t she does 
not know just how to say over what period of time the 
lectures and luncheons were given that sljie had tes- 
37 tified to; that she knew the system was iji existence 
approximately a year before just from hearsay. She 
knew one other woman who worked for them befqre she did; 
that these daily meetings were held from the first of April 
through that summer personally she knew they existed; that 
her other girl friend started to put a deposit onjone of the 
lots; that she was not present when the deposit was made; 
that the characters of people who attended the luncheons 
and lectures for the most part were women. 

That she knew Mrs. Saunders, the plaintiff ip this case; 
that she became acquainted with her thirty yejars before 
and had known her about thirty years; that in !connection 
with a visit to Selby on the Bay and in connection with the 
contract Mrs. Saunders entered into for the purchase of some 
lots, witness invited her to go to Selby; that it \^as during 
the period of time when she worked for them; she couldn’t 
tell the date, about the second or third week; that she was 
paid $1.00 for sending her; that she invited her to go down 
on a certain day to make up a group that witness had 
solicited for that day; that witness expected fo go with 
them but was sick and unable to go. On the rjeturn they 
came to her house and Mr. Looper was with themj one of the 
ladies was with them; that the meeting was at her home, 
1418 W St.; that during the conversation with Mrs. Coates, 
Mr. Looper, when he was trying to interest her in the prop¬ 
erty, in a joking way turned to her and said he was going 
to make Mrs. Saunders some money. The witness asked 
her if she had bought a lot. Witness was asked what she 
meant by a joking way, to which she responded tljat they in¬ 
vited her to go down a second time as she was not on the 
property. She made it very plain that she had n(> money to 
invest, and then he turned to witness and said ]ie was go¬ 
ing to make Mrs. Saunders some money and said he could 
make her some money too; that witness hear$ of other 
developments at the same time she was employed by them, 

5—6525a 
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but not through Mr. Branham direct; that on the occasions 
of her other visits to Selby on the Bay, when Mrs. Saun¬ 
ders was not there, the inducements made to prospects to 
invest their money in property there were that the talks in 
general were about the advantages of buying and described 
the property and what they expected to do with the prop¬ 
erty and how they expected to build a pavilion and things 
of that sort; that witness does not remember if any mention 
was made during the lectures of possibility of resale 
38 of any lots. 

On cross-examination witness testified that she was in 
bed the day Mrs. Saunders went down; that she doesn’t 
think she was ever with Mrs. Saunders on anv occasion 
that she went there; that from hearsay she heard that the 
pavilion had been built; that she has not been to Selby since 
she stopped working for them, which as near as she can 
remember was some time in May, 1932; that she attended 
sav about six or seven lectures; that she didn’t attend them 
every day; that she heard two from Mr. Branham; she 
doesn’t remember the other men who lectured when she 
was there; that her job was to find people to interest in the 
property. That when they came back to her home on W 
Street she asked Mrs. Saunders if she had bought a lot; 
she said she had; that to her knowledge that she had not 
been down before that date; that she didn’t see anv check 
for a deposit; that the deposit sometimes was made by cash; 
that they ifsually made a sale and got a small deposit on the 
same before they left, then they came back and signed a 
form of contract at the office in Washington; that Mrs. 
Saunders is the only one that she has any knowledge of 
having bought any property; that if they bought after she 
left she does not know. That she does not know when Mrs. 
Saunders signed the contract to buy this property and 
does not know whether it was the day following when they 
brought her to her house; that Mr. Looper did not usually 
carry her prospects down; that the salesman who carried 
her prospects had black hair and a mustache; that she does 
not recall his name; that Mr. Looper took a few down for 
her. 

Witness testified that she attended the general meeting 
in the evening where the ladies and salesmen both met, but 
thinks they.had other meetings; that when the salesman 
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made that statement to her she was in his car; that no one 
was in the car besides her; that she does not knoiv whether 
his immediate boss was Mr. Looper or Mr. Ejjping; she 
rather thinks it was either one of the two. 

On redirect, witness testified that Mr. Eppling was head 
of a division of salesmen; she thinks Mr. Looper was made 
a head of a division of salesmen; she couldn’t tell whether 
it was just before this time or just after it; wheh she first 
went with them he was just a salesman, then she Understood 
he was put in charge of a group of salesman. That she 
does not know how many ladies were employed in 
39 the same capacity in which she was employed; that 
when they had those meetings at night there were 
quite a number there. She couldn’t tell who were property 
committee-women or not. That at those meetings she was 
just given a general instruction how to get prospects; that 
never at the meetings were any instructions given, Nothing 
was said definitely as to who was to be brought in or who 
was not to be brought in. 

The plaintiff offered as additional testimony, the testi¬ 
mony of five different ladies, whose transactions were sepa¬ 
rate and distinct from the plaintiff, each of ^hom had 
bought property at Selby on the Bay at or nea^* the time 
of the plaintiff’s transaction and each of whoijn testified 
that the defendants as an inducement to them to buy rep¬ 
resented that they would resell the properties within a short 
time at a substantial profit; that each of the ladies relied 
on the representations in making the purchases; that no 
effort had been made to carrv them out, and that suits had 
been filed against the defendants. 

The Court indicated that he considered the testimony ten¬ 
dered admissible to prove fraud and expressed tjie opinion 
that a case of fraud had been proved against the defend¬ 
ants, but that by signing the contract of September 27, 1932, 
the plaintiff had waived the fraud, and therefore found in 
favor of the defendants. Whereupon counsel for the plain¬ 
tiff duly excepted to the Court’s ruling. 

Be it remembered that the foregoing contains the sub¬ 
stance of all the evidence given at the hearing of khis cause, 
and each of the exceptions stated to have been tajcen by the 
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attorneys for the plaintiff and defendant were so taken, and 
were duly allowed and noted bv the Court, and in order that 
each and every one thereof may be preserved and made of 
record this statement of evidence is duly stated, approved 
and signed, and ordered to be made of record in the above 
entitled cause this 21st day of June, 1935. 

Bv the Court. 

JENNINGS BAILEY, 

Justice. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6525. Ella Saunders, Appellant, vs. Alvin G. Branham 
et al., &c. United States Court of Appeals for the District 
of Columbia. Filed Jul. 31,1935. Henry W. Hodges, Clerk. 


(6802-C) 




w v \ ~ 3 cd i 



IN THE 


(Hniteti States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 
October Term, 1935. 

No. 6525. 

% »• • i r 

. \ **'• _ 1 . 

Ella Saunders, Appellant, 

v. 

Alvin G. Branham and Otis L. Williams, Jr., Doing 
Business Under the Name and Style of Selby on 
the Bay Properties Company, Appellees. 

BRIEF ON BEHALF OF APPELLANT. 


Lowry N. Coe, 

Attorney for Appellant. 



Press of Byron S. Adams, Washington, D. 0. 














IN THE 

i 

Umteb States Court of Appeals 
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Ella Saunders, Appellant, 

v. 

Alvin G. Branham and Otis L. Williams, Jr., Doing 
Business Under the Name and Style of Selby on 

i 

the Bay Properties Company, Appellees, j 


BRIEF ON BEHALF OF APPELLANjr. 


STATEMENT OF THE CASE. 

This is an appeal from a decree of the ^upreme 
Court of the District of Columbia sitting* as an Equity 
Court, dismissing* plaintiff’s bill for rescission of con¬ 
tract brought against the defendants operating as 
Selby on the Bay Properties Company. 
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This suit grew out of the execution of three contracts 
by the plaintiff and defendants on April 5, 1932, April 
14, 1932 and September 27, 1932, by the first of which 
the plaintiff agreed to buy a certain lot known as lot 
No. 144 at Selby on the Bay, a shore property on the 
Chesapeake Bay near Annapolis, Maryland. The sec¬ 
ond contract was for the purchase of lots Nos. 142, 
143, and 145. The third was a substituted contract for 
the purchase of lots Nos. 144 and 145. By the terms of 
the first contract entered into on April 5, 1932, the ap¬ 
pellant, hereinafter called the plaintiff, agreed to buy 
lot No. 144 for the sum of $725.00, of which $217.50 was 
paid at the time of the signing of the contract, which 
provided for deferred payments of $10.00 per month 
thereafter until the balance was paid. The second con¬ 
tract, that of April 14, 1932, provided for the purchase 
by the plaintiff of lots Nos. 142, 143, and 145 for the 
sum of $2,100.00, on account of which the plaintiff paid 
$630.00 cash and agreed to make deferred payments of 
$15.00 per month until the balance of the purchase 
price was fully paid. 

The plaintiff, a lady of no business experience em¬ 
ployed as a saleslady, alleged in her bill of complaint 
and the testimony tended to prove that the appellees, 
hereinafter referred to as the defendants, were guilty 
of fraud and misrepresentation in the procurement 
of thes^e two contracts, in that they falsely and 
fraudulently represented, as an inducement to the 
plaintiff to buy the lots, that the lots would be resold 
by the defendants at a profit of not less than $100.00 
per lot and that the plaintiff would not have to make 
the deferred payments as provided by the agreements, 
but that they would be taken care of out of sale prices 
of the lots. The bill alleged and the evidence tended 
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to prove that at the time of making said representa¬ 
tions the defendants had no intention of reselling the 
lots nor did they make any effort to resell. 

The third contract was signed at a time w|ien the 

i 

plaintiff remonstrated with the defendants for calling 
on her for installment payments contrary to their 
agreement that she need not make deferred payments. 
Plaintiff stated that she was not able to make tjie pay¬ 
ments. The defendants prepared a new contract to 
take the place of the first and second, providing for 
the purchase of lots Nos. 144 and 145 for the Isum of 
$1,425.00, in which they acknowledged receipt of the 
sum of $861.34, representing the cash that had been 
paid by her under the first and second contracts, to¬ 
gether with payment of an installment under onb of the 
contracts, and providing for the payment of the bal¬ 
ance of the purchase price, in the sum of $56^.66, at 
the rate of $10.00 per month beginning October 15, 
1932. The third contract was likewise induced ty false 
and fraudulent representations of the defendant;, Bran¬ 
ham, who falsely represented that the defendants were 
going to resell the lots and that the money received 
from such resale would go to the payment of the 
monthly installments provided by said contract. The 
evidence tended to show that even though the bontract 
was signed under the said false and fraudulent repre¬ 
sentations that the defendants would resell tile same 


at a profit, the defendants had no intention of selling 
the same and made no effort to do so; that after await¬ 


ing a reasonable time to definitely ascertain ydiether 
or not the defendants were going to resell the }ots, the 
plaintiff on August 8, 1933, wrote a letter to thb defen¬ 
dants disaffirming the contract, as having bebn pro¬ 


cured through fraud, and demanding the restoration 


to her of the sum of $861.34 paid by her. 
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The plaintiff to prove her case offered testimony 
tending to prove the following facts: That for some 
months prior to April, 1932, the defendants were en¬ 
gaged in business as developers of the shore com¬ 
munity known as Selby on the Bay and sold lots by 
means of what was known as the luncheon-lecture sys¬ 
tem of sales. The defendants employed certain head 
salesmen under whom various salesmen and can¬ 
vassers operated. The canvassers were known as com- 
mitteewomen, whose duties were to solicit people to go 
to the property and to arrange for their free transpor¬ 
tion there bv salesmen. The committeewomen were 
instructed to send down people who would be in¬ 
terested in shore property, and to select women who 
were widows or maiden ladies that had some means. 
The committeewomen received $1.00 for each person 
sent there. That as a result of the activities of their 
organization the defendants held, for a considerable 
period of time prior to and after the time the plain¬ 
tiff had her transaction with the defendants, dailv 
luncheons on the property at which from seventy-five 
to one hundred persons, mostly women, were served 
meals, after which lectures were given by the defen¬ 
dant, Branham, on occasions, and others on other oc¬ 
casions, during which the ladies were urged to buy the 
lots as investments. 

The prospects were brought to the shore property 
bv the various salesmen in their automobiles, and after 
the luncheon-lecture took place the individual sales¬ 
men would take the individual ladies around the prop¬ 
erties urging them to buy, and the salesmen would then 
take them to an employee of the defendants whose duty 
it was to close deals, and make the final arrangements 
for the purchase of the lots. 
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On the occasion of the first visit of the plaintiff, 
there were seventy-five to one hundred people^ mostly 
women; the lecture following the luncheon w^s given 
by the defendant, Branham, who presented afi allur¬ 
ing picture to the guests of his rise in life frorli a coal 
miner in New Jersey, how he had bought an ol^. house, 
fixed it up and made money on it, and stated tjhat any 
of the ladies who would buy lots would be maxing ex¬ 
cellent investments and that the defendants would re¬ 
sell them at a substantial profit; and that thei^ money 
would be safer invested in the lots than invested in 
banks; that the lots were selling fast and thali invest¬ 
ment in the same would be profitable His lecture got 
the plaintiff enthused. She thought there wa^ a good 
chance to make some money which she badly needed. 
She was attracted by the promise of the defendants 
that thev would make her some monev. She whs taken 
out by Mr. Looper, one of the salesmen, who showed 
her various lots. He stated to her that if the plain¬ 
tiff would buy a lot that they would resell it that 
summer at a profit of at least $100.00. Plaintiff had 
no need nor desire for shore lots, did not own an auto¬ 
mobile and had no means of conveyance to Selby on 
the Bay. She believed the representations made and 
acted on them. The week following the salesnjan came 
by and took her down again; she had no idea of buy¬ 
ing other lots; a similar luncheon and lecture was held 
that day attended by about one hundred persons. She 
was shown three additional lots and told by the defen¬ 
dants’ agent that if she would buv them, the defen- 
dants would sub-divide them into five lots and sell each 
of them at a profit of $100.00; that relying on that 
representation she entered into the second contract; 
that each time she went to Selby on the Bay ijhe same 
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luncheoii-lecture system was in operation and on each 
occasion there were seventy-five to one hundred per¬ 
sons present, all ladies. 

The defendants made no effort to sell her lots; plain¬ 
tiff went in to see the defendant, Branham, on a num¬ 
ber of occasions during the summer of 1932. On each 
of those occasions he told her that they were go¬ 
ing to sell her lots; that her purpose in visiting 
him in September, 1932, was to demand her money 
back; that the defendant, Branham, stated to her 
on that occasion, that to help her make the pay¬ 
ments he would take back two of the lots and make the 
payments only $10.00 per month; that he reiterated 
his agreement to sell the two lots, but stated that as it 

i 

was fall, he would not be able to sell them until the 
following summer. Plaintiff believed him in said state¬ 
ment and relied on the same in signing the contract. 
Defendant, Branham, told her not to worry about de¬ 
ferred payments, and they stopped sending notices for 
a while. 1 Plaintiff went to see the defendant, Branham, 
the following summer to see what they were doing 
about selling the lots, and finally when it appeared that 
no action was being taken by them to resell, she con¬ 
sulted d lawver and wrote to the defendants disaffirm- 
ing her contract. 

The plaintiff further offered the testimony of five 
ladies who had made contracts to purchase lots from 
the defendants at or about the time that the plaintiff 
negotiated with them, each of whom were prepared to 
testify that they bought under the false representa¬ 
tions of the defendants, that the defendants would re¬ 
sell their lots, and each of whom had pending suits 
against the defendants alleging fraud. 

The Court at this tender of testimony indicated that 


/ 


he considered it admissible to prove a fraudulent state 
of mind on the part of the defendant, Branham, and 
the Court indicated that in his opinion the plaintiff 
had made out a case of fraud against the defendants 
which would entitle her to the relief sought b|it held 


that by signing the contract of September 27 


1932, 


she had waived the fraud; so that the principal ques¬ 
tion involved in this appeal is whether or not the act 
of the plaintiff in signing the third contract consti¬ 
tuted a waiver of the fraud so as to bar to her the aid 
of a Court of Equity in her application for rescission 
of the contract. 

The plaintiff filed a motion for a rehearing and at¬ 
tached thereto an affidavit (R. page 15) setting forth 
in detail her dealings with the defendant, Branham. 
The grounds for the motion for a rehearing were the 
following: 

(1) That the Court’s finding was contrary to the 
evidence and the weight of the evidence. 

(2 That the evidence adduced in behalf of the plain¬ 
tiff proved that she paid her money and signed the 
contracts sought to be voided on the misrepresentation 
of the defendants and their agents. 

(3) That the evidence showed that the defendants 
wilfully planned a course of conduct to indujce the 
plaintiff and others to enter into contracts for tfye pur¬ 
chase of shore lots through misrepresentation as to 
their intention to resell them at a profit. 

(4) That the signing of the contract of September 
27, 1932, was not a condonement or waiver of the 
fraud, but was one of several acts going to make up 
one fraudulent transaction. 

(5) That at the time of the execution of the cdntract 
dated September 27th, 1932, the defendant, Branham, 
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reiterated his false representation that the defendants 
would resell the plaintiffs property, although the evi¬ 
dence showed that he had no intention of fulfilling his 
promise. 

(6) That between the signing of the contract of 
April 5, 1932, and the contract of September 27, 1932, 
the defendant, Branham, on numerous occasions re¬ 
iterated his agreement to sell. 

(7) That the only knowledge of the defendants’ 
fraud which the plaintiff had between the contract of 
April 5, 1932, and the contract of September 27, 1932, 
was a mere suspicion that the defendants were not go¬ 
ing to live up to their agreement. 

(8) That a Court of Equity should relieve the plain¬ 
tiff as a victim of the fraud perpetrated upon her. 

(9) That the forfeiture provision of the contract 
signed by the plaintiff constituted a penalty; that the 

• plaintiff has never received a deed to the properties 
and therefore the defendants hold the plaintiff’s money 
without consideration. 

(10) That a waiver or condonement of a fraud can 
only be effected where the acts of the party defrauded 
clearly indicate an intent to accept the provisions of 
the contract after full knowledge of the fraud, and all 
the evidence shows that the plaintiff had no such intent 
and expected the lots to be resold, even after the sign¬ 
ing of the agreement of September 27, 1932. 

(11) That the evidence showed, before actually dis¬ 
affirming, the plaintiff awaited a second summer to al¬ 
low the defendants to fulfill their promise, and then 
and not until then, did she take steps to rescind. 

ASSIGNMENTS OF ERROR. 

The plaintiff assigns as errors the action of the 
Court: 
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(1) In holding that the plaintiff by signing tjhe con¬ 
tract of September 27, 1932, waived the fraud that had 
been perpetrated upon her. 

(2) In making a finding in favor of the defendants. 

(3) In not holding that the contract dated Septem¬ 
ber 27,1932, was one of several acts going to make up 
a single fraudulent transaction. 

(4) In not holding that the forfeiture provision of 
the contract signed by the plaintiff constituted a pen¬ 
alty and that the defendants held plaintiff’sj money 
without consideration. 

ISSUES INVOLVED. 

(1) Was the act of the plaintiff in signjing the 
agreement of September 27, 1932, a waiver, of the 
fraud practiced upon her so as to bar the plaihtiff the 
relief sought by her from the Court of Equity? 

(2) Did the act of the defendant, Branham, in re- 
iterating his false promise of resale as an inducement 
to the plaintiff to sign the contract of September 27, 
1932, constitute such fraud as to entitle the plaintiff 
to the relief sought? 


ARGUMENT. 

I. 


Plaintiff Proved a Case of Fraud. 

The gravamen of the plaintiff’s action as estab¬ 
lished by the evidence was the procuring of tlfe plain¬ 
tiff’s contract for the purchase of shore lots (through 
false and fraudulent representations of the defendants 


and their agents that the defendants would r 


esell the 


lots at a profit of not less than $100.00 per lot, when 
the evidence showed that the defendants had po inten- 
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tion at the time of fulfilling the said promise. Their 
lack of intention to fulfill the said promise is borne out 
by the fact that the evidence showed that nothing was 
done bv the defendants towards resale and bv the fur- 

V •/ 

ther fact that the defendants by their letter of August 
28, 1933 (R. 30) denied that they agreed to resell. 

The law is well settled that a promise made to do an 
act in the future, where the promissor has no present 
intent to fulfill the promise, is actionable fraud, where 
the said false promise is relied upon and is the induc¬ 
ing cause of entering into the contract. See the follow¬ 
ing authorities: 

Knudsen v. Domestic Utilities Manufacturing 
Co., et al., 264 Fed. 470. 

“It is generally held that a promise made with 
the intention not to perform it will support an ac¬ 
tion for deceit.” 

Rogers v. Virginia Carolina Chemical Co., 149 
Fed. 1 (Syllabus) 

“There is a prima facie presumption of fairness 
and honesty in the dealings of mankind, and where 
one man makes a promise to another as an induce¬ 
ment for a change of position on the part of the 
latter he impliedly, if not expressly, avers that he 
has an existing intent to fulfill his promise, and 
such implied averment of existing intent is of 
matter of fact, and, if false and fraudulent, is a 
fraudulent representation, which may if acted 
upon, furnish the basis for an action ex delicto in 
the nature of deceit.” • 

The case of Sharkey v. Burlingame Co., 131 Oregon 
185, is in point with this case, having been a bill in 
equity to rescind a contract for the purchase of a lot 
under the luncheon-lecture system where the fraud 


was, as in this case, a promise of resale of the lot. The 
court stated: 

‘ 4 While there are authorities holding to the con¬ 
trary, we think the true rule is that ^hen one 
promises another to do something in the future as 
a consideration or inducement for the latter to 
part with his money or property or do ^n act in 
reliance thereon and makes the promise the me¬ 
dium of a deception and at the time of making the 
promise, the promissor has no present intention 
to perform, the transaction is fraudulent,and that 
the existence of the intent not to perform the 
promise at the time of its making makes the 
fraud.’ ’ 

From the same case the following is taken: 

Syllabus, Paragraph 9: 

u False representation to purchaser of jlot, rela¬ 
tive to resale at a profit and that sales agent was 
at time engaged in making resales for other pur¬ 
chasers, held to entitle purchaser to cancellation 
of contract and return of money paid, in absence 
of other circumstances defeating right.” 

Hight v. Richmond Park Improvement's Co., 47 
D. C. App. 518, page 535. 

‘ 4 Fraud, indeed, in the sense of a f)ourt of 
Equity properly includes all acts, omissions and 
concealments which involve a breach of a legal or 
equitable duty, trust or confidence justly reposed, 
and are injurious to another, or by which in undue 
and unconscious advantage is taken of janother. 
And Courts of Equity will not only interfere in 
cases of fraud to set aside acts done, but fhey will 
also if acts have by fraud been prevented from 
being done by the parties, interfere and |reat the 
case exactlv as if the acts have been dona” 
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See also 10 Ruling Case Law 321. 

A Court of Equity having primary jurisdiction over 
cases of fraud should give relief to the plaintiff in a 
case such as this where the evidence shows a well or¬ 
ganized plan of fraudulently securing contracts for 
sale of lots under the methods employed in this case. 

The evidence showed that the operators of this 
shore property, in an organized way, sought to prey 
upon widows and maiden ladies with means (R. 32), 
and made a point to use this class of persons as 
prospective purchasers. There can be only one infer¬ 
ence drawn from the instructions given to the com- 
mitteewomen to send this type of prospect to the de¬ 
fendants 7 shore properties, that is, the belief on the 
part of the defendants that prospects of the type men¬ 
tioned would be gullible and more easily influenced by 
the attentions, flattery, promises and inducements 
which the defendants offered. 

To bear out the plaintiff’s theory of the fraud prac¬ 
ticed in this case, it will be noted that the evidence 
shows that not only did the defendant, Branham, in 
his lecture falsely promise resale of the shore lots to 
a large gathering of ladies, and the salesmen them¬ 
selves in the individual cases specifically promise re¬ 
sale, but following the making of said false represen¬ 
tations, the defendants procured the signature of the 
plaintiff to an initial order slip (R. 28) wherein it was 
stated that 4 ‘it is understood that no guarantee of re¬ 
sale for the purchaser of the above described prop¬ 
erty is made by this Company. 77 The defendants ap¬ 
parently were comforted by the belief that they were 
protecting themselves from their fraudulent represen¬ 
tations and making such misrepresentations legal by 
the securing of the plaintiff’s signature to this con- 
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tract. Furthermore the evidence showed ithat the 
luncheon-lectures were held daily over a long period 
of time. Each luncheon was attended by seventy-five 
to one hundred persons, mostly ladies. Jt would 
have been impossible for the defendants to have ful¬ 
filled their promises of resale to all who attended the 
luncheons, so that their promise of resale made at the 
luncheon was a reckless offer that the defendants knew 
could not be fulfilled, the defendants apparently com¬ 
forting themselves bv the knowledge that a memo- 
randum contract would be presented to prospective 
purchasers in which they repudiated the said misrepre¬ 
sentations. 

Mr. Looper, the salesman who actually mac(e the sale 
to plaintiff, was so strong in his representation as to 
say “on his word of honor he would sell the lots at a 
profit of at least $100.00”. (R. 29) 

II. 

The Act of the Plaintiff in Signing the Agreement of 
September 27,1932, was Not a Waiver of the Fraud 
Theretofore Perpetrated on Her. 

i 

The evidence shows that the two contracts signed 
originally in April, 1932, for the purchase ofi four lots 
provided for payment of $847.50 cash and foi deferred 
payments of $10.00 per month under one coiitract and 
$15.00 per month under the other (R. 26-28;); that it 
was represented to the plaintiff that she ^ould not 
have to make these payments; nevertheless? the evi¬ 
dence shows that demand was made on her for payment, 
and although she made one payment of abcjut $14.00, 
she went to the defendant, Branham, and renionstrated 
with him because of the representation made that she 
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would not be called upon to make the deferred pay¬ 
ments and further that the defendants had promised 
resale of the lots to take care of deferred payments. 
Thereupon the defendant proposed to take back two 
of the lots and have a new contract signed providing 
for deferred payments of $10.00, and as an inducement 
to the plaintiff to sign this last contract, that of Sep¬ 
tember 27, 1932 (R. 23), the defendant, Branham, 
again represented to the plaintiff that he was going to 
resell the two lots, but that they probably would not be 
able to resell them until the spring or summer of 1933; 
that she need not worry about deferred payments as 
they were going to sell the lots. The plaintiff believed 
his statement and had confidence in him because he 
was the head of the concern (R. 29). 

There was no evidence whatsoever that the plaintiff 
at the time of signing this contract had an intention of 
ratifying or waiving the fraud or of accepting the con¬ 
tract without the inducement made to her, that is the 
promise of resale which has been shown to have been 
false and fraudulent. 

The law with respect to the ratification or waiver of 
fraud is well settled that where a person with full 
knowledge of the fraud perpetrated upon her makes a 
subsequent promise in ratification of the contract, the 
defrauded party thereafter cannot complain of the 
fraud. 

The law with respect to waiver is set forth in Fitz¬ 
patrick v. Flanagan, 106 U. S. 660, and also in Simon v. 
Goodyear, 105 Fed. 580, wherein it is held in sub¬ 
stance : 

4 4 That a subsequent promise with full know¬ 
ledge of the facts is certainly equivalent to an 
original promise made under similar circum- 
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stances, and no one acting with full knowledge can 
justly say that he has been deceived by fa^se repre¬ 
sentations.” 

The fraud consisted in this case of the promise to 
do an act in the future, therefore a reasonable length 
of time would necessarily have to elapse before the 
plaintiff could determine definitely whether or not the 
defendants intended to fulfill their promise. It is a 
matter of general knowledge that spring and summer 
are the seasons for the sale of shore properties. The 
plaintiff became suspicious when the lots were not sold 
during the summer of 1932, but when she wefit to the 
defendant, Branham, in September, 1932, her sus¬ 
picions were quieted by the further assurance of the 
defendant, Branham, that the lots were £oing to 
be resold by the defendants but they probably then 
would not be sold until the following spring or sum¬ 
mer. After receiving this additional assurande in Sep¬ 
tember, 1932, and relying upon it in signing a sub¬ 
stituted contract, she awaited until the middie of the 
following summer before definitely making up her 
mind that the defendants were not going to resell, and 
then and not until then did she disaffirm. Ceiftainly in 
view of the circumstances and the assurances of the 
defendant, Branham, it cannot be said that she en¬ 
tered into the agreement of September 27, 1932, with 
full knowledge of the fraud perpetrated upon her and 
with an intent to accept the benefits of the contract 
made with knowledge of the said fraud. 

It is said in 27 Corpus Juris 24 as follows: 

“Waiver cannot be predicated upon an ac¬ 
ceptance induced by the fraud of the seller or 
where further performance is necessary to deter- 
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mine positively whether fraud has been prac¬ 
ticed/ ’ 

It is further stated in 26 Corpus Juris 1145 as fol¬ 
lows : 

“The mere fact that ones suspicions were 
aroused by rumors or the statements of third par¬ 
ties does not necessarily preclude recovery for 
misrepresentation actually relied upon; and this 
is especially true where the hearer informs the 
speaker of the information arousing his suspicions 
and is expressly assured that such information is 
erroneous and that the representations are true.” 

The plaintiff by her act did not knowingly waive the 
fraud practiced upon her. She did not have knowledge 
and was not convinced that they were not going to live 
up to their agreement until the latter part of the sum¬ 
mer of 1933. Under the circumstances there could 
have been no waiver of the fraud. 

The law with respect to waiver of a fraud generally 
is set forth in 27 Corpus Juris 23. 

“Notwithstanding the defrauded party may re¬ 
tain what he has received, and stand to his bar¬ 
gain and recover the loss caused him by the fraud, 
he cannot maintain an action for the original 
wrong practiced on him, where with full knowledge 
of all the material facts, he does an act which in¬ 
dicates his intention to stand to the contract and 
waive all right of action for the fraud, St. John 
v. Hendrickson, 81 Ind. 350; Summers v. Carpen¬ 
ter, 156 Ky. 337. 

But acts in affirmance of the contract amount to 
a waiver of the fraud only where they are done 
with full knowledge of the fraud and of all ma¬ 
terial facts and with the intention clearly mani¬ 
fested of abiding by the contract and waiving of 
right to recover for the deception.” 
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It is quite apparent from the testimony! of Mrs. 
Saunders and also her conduct that she had no inten¬ 
tion when signing the agreement of September 27, 
1932, of waiving the fraud. She did not have know¬ 
ledge of the fraud at that time and was deceived into 
signing that contract as well as the others. 

The following are additional authorities on the point 
of the waiver of the fraud: 

Hodgkins v. Dunham, 10 Cal. App. 690. 

“Before there can be a waiver of the deceit prac¬ 
ticed, there must be full knowledge of the de¬ 
ceit. 7 ? 

Texas Harvester Company v. Wilson Whaley Co., 210 

S. W. 574 (Tex. Civ. App.) 

. 

“Nor was there any waiver of such right by the 
act of the plaintiff in electing to retain thfe machine 
after discovery of the fraud and to claiip damages 
for such fraud; the evidence being sufficient to 
show that in so retaining the machines the plain¬ 
tiff had no intention of waiving its claim for dam¬ 
ages for the deceit practiced” 

Harmon v. Dickerson (Missouri App.), 184 W. 139. 

I 

“It was held the buyer of amotioji picture 
theatre whose vendor was guilty of fraijd did not 
waive the fraud by leasing the outfit to a third 
person. 7 7 

27 Corpus Juris 24. j 


“And the fact that plaintiff notified ihe defen¬ 
dant that the latter must make good his represen¬ 
tations or be held responsible therefor is incon¬ 
sistent with any such intent to waive the cause of 
action for fraud. 77 Pryor v. Foster , 130|N. Y. 171. 
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The several acts and the several signings of the con¬ 
tracts wefe but the consummation of a single fraud. 
This is not a case wherein a fraud has been perpetrated 
and an agreement thereafter signed adjusting or set¬ 
tling the rights of the parties, but is a series of acts 
going to make up a single fraudulent transaction; 
therefore if fraud is found to be the procuring 
cause of the transaction, the entire transaction should 
be voided and the consideration returned. 

III. 

The Defendants Procured the Third Contract by False 
and Fraudulent Representation as to Their Inten¬ 
tion to Resell. 

As above stated at the time of the signing of the 
third contract the defendant, Branham, as an induce¬ 
ment to the plaintiff again represented that the two 
lots covered by the said contract would be resold by 
the defendant, but not until the spring or summer of 
1933, and that she need not worry about deferred pay¬ 
ments as they were going to resell the lots (R. 29). ! 
Testimony further shows that Mr. Branham, the de¬ 
fendant, had repeatedly up to that time reiterated his 
statement that the defendants were going to resell. 

The fact that the plaintiff believed the defendant, 
Branham, in his promise of resale at the time of sign¬ 
ing of the contract of September 27, 1932, and relied 
on his statement, is borne out by the fact that she 
awaited until the following spring and until the sum¬ 
mer had almost elapsed before taking any steps to 
rescind the contract, the first letter of rescission hav¬ 
ing beeli written on August 8,1933. Although she sus¬ 
pected the fraud that had been practiced upon her, 
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in view of the repetition of the false representations, 
and the assurance of the defendant, Branham, that the 
representations were true, the plaintiff was justified 
in awaiting until August to see whether or riot they 
actually intended to carry out their promise. The de¬ 
fendants ’ letter of August 28, 1933 (R. 30), is conclu¬ 
sive proof of their lack of intention to resell. 

From the foregoing, it is respectfully submitted 
that a case of fraud has been made out in the procure¬ 
ment of all of the contracts and that the plaintiff did 
not waive or condone the fraud, nor did she hbve full 
knowledge of the fraud until the time she rescinded the 
contract, and that the plaintiff is entitled to tl|e relief 
prayed, that of rescission of the contract imd the 
restoration of the consideration paid. 

Respectfully submitted, 

Lowry N. Coe, 

Attorney for Appellant . 
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I 

In this cause the court below held that if there was 
any fraud, it was waived by a contract signed Septem¬ 
ber 27, 1932. The appellant’s contention was i;hat the 
fraud consisted of the lunch and lecture system, that 
is, agents took prospective customers to the beach and 
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they all lunched together at the expense of the com¬ 
pany and then there was a lecture on the property by 
one of the appellees and that the appellees ’ agents 
promised to resell the property without any payments 
except a 6mall deposit being made by the appellant and 
that the audiences were mainly women. Appellant’s 
witness Coates (R. 31) testified that the audiences 
were 44 about 50-50 men and women,” and appellant’s 
witness Evans (R. 34) stated that she did not remem¬ 
ber any fnention of possibility of reselling in the lec¬ 
tures. 

The original contracts were signed in April, 1932, 
and contain this clause: 

4 4 It is understood that no guarantee of resale 
for the purchaser of the above described property 
is made by this Company, and that no agreement 
is made between the parties hereto other than that 
appearing herein.” 

Appellant testified that she did not read this con¬ 
tract and clause until some months later. The appel¬ 
lant testified (R. 27): 

44 that she honestly believed that she would get her 
money back with a profit; that during the summer 
of 1932 she became suspicious they were not going 
to resell; that SHE KNEW THEY WERE NOT; 
that as far as she knows they made no effort to 
resell the lots the following summer. The defen¬ 
dants offered in evidence a written memorandum 
signed by the plaintiff when she made her deposit. 
The memorandum was a printed form contain¬ 
ing the words that the defendant would not be re¬ 
sponsible or bound by any promises of resale. The 
plaintiff testified that she did not read that lan¬ 
guage when she signed and did not read the con¬ 
tract until some months later/' 
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This statement shows that the appellant knew! in the 
summer of 1932 before she signed the new contracts on 
September 27, 1932 that the appellees would not resell 
her property and then she signed the new contracts. 

She clearly signed this contract so as to be able to 
keep some property which she could pay for ^nd not 
have a loss, for she testified (R. 28): 

“that she spoke to Mr. Branham about reselling 
the property for her in October, 1932, after the 
contract dated September 27, 1932, had b^en ex¬ 
ecuted; that the reason for the contract of Sep¬ 
tember 27, 1932, being entered into was because 
she could not keep up her payments on the other 
contracts; that when she requested Mr. Branham 
in October, 1932, to sell her two lots for her that 
he said that the season for beach property was 
about closed but that he would try to sell them for 
her next summer; that she went to see Mr. Bran¬ 
ham in September, 1932, because she had received 
notices that payments of $10.00 and $15.00 month¬ 
ly were due on her contracts; that she t<f)ld him 
that she was working on a small salary arid could 
not afford to make those payments; that they had 
promised that she would not need to make de¬ 
ferred payments and Mr. Branham agreed j to take 
back two of the lots and make the payments $10.00 
per month.” 

\ 

There was no attempt at rescision or question of 
rescision until August, 1933, a year after appellant 
“knew they were not” going to resell her lots. In the 
meantime she had signed a new contract cancelling 
part of the original contracts and keeping sorqe of the 
lots. She admits doing this freely and voluntarily, in 
fact, it was done at her request, a month or more after 
she knew of the “purported fraud;” there is not the 
slightest evidence of fraud in this case. 
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Appellant’s brief is inaccurate in several statements 
and especially the last paragraph on page 9 as the 
appellarit testified, “so far as she knew they made no 
effort to resell her lots” but that is not evidence of 
an “existing* intent” to resell even had they promised 
to resell, which their contract says they did not prom¬ 
ise. Again at the top of page 12 of the brief they state 
that there was a well organized plan for securing 
fraudulent sales but there is absolutely no evidence 
of this. 


ARGUMENT. 

I. 

The appellant admits that she did not read the con¬ 
tracts when she signed them in April which contain 
the above quoted clause against any promise of resale 
or any agreement not appearing in the written con¬ 
tract. There is no contention that she was prevented 
from reading same and this Court has held many times 
that parties cannot be relieved of their contracts when 
they fail to read them before or at the time of signing. 

In Toledo Com. Sales Co. v. Garrison , 28 App. D. C. 
at 249 the Court said : 

“It appears, nevertheless, that the paper con¬ 
taining the general terms of the sale, which he 
admits, was presented to him for signature; that 
he was able to read it, and there was nothing done 
to prevent his doing so. His only excuse for not 
reading it is that he was in a hurry at the time. 
The mere fact that a contract presented for signa¬ 
ture to one who is able to read and understand it 
fully, and who is not prevented from reading it 
by some artifice of the other party, is represented 
to amount to nothing more than a simple receipt, 


D 


is not sufficient to avoid it on the ground of fraud. 
Something more is required to warrant such a 
finding. Chesapeake & 0. R. Co. v> Howjard, 14 
App. D. C. 262, 294, 178 U. S. 153, 167; 44 L. Ed. 
1015, 1020, 20 Sup. Ct. Rep. 880. 

“ As was said in Upton v. Tribilcock, 91 U. S. 
45, 50; 23 L. ed. 203, 205: j 

‘It will not do for a man to enter into a cpntract, 
and, when called upon to respond to its obligations, 
to say that he did not te ad it when he signed it, 
or did not know what it contained. If this were 
permitted, contracts would not be worth the paper 
on which they are written. But such isjnot the 
law. A contractor must stand by the words of his 
contract; and, if he will not read what he ^igns, he 
alone is responsible for his omission. 7 77 


“In a recent case in this court,where the attempt 
was made to escape the obligation of a contract on 
the ground that it was represented to be something 
different from what it was, it was said by Air. Jus¬ 
tice Morris; 


‘But the paper was open to the appellant for 
examination; and if he signed it, as he says he 
did, without due examination, he has ohly him¬ 
self to blame for his neglect to exercise due care 
in the premises. 7 Whiting v. Davidge, 123 App. 
D. C. 156,165.” 



In Shappirio v. Goldberg, 198 U. S. 232, affirming 20 
App. D. C. 185 the Court held that one claiming fraud 
estopped himself from relief by not rescinding within 
two months after discovering the alleged fraud and 
the Court said: 


“It is well settled by repeated decisions of this 
court that where a party desires to rescind upon 
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the ground of misrepresentation or fraud, he must, 
upon the discovery of the fraud, announce his pur¬ 
pose and adhere to it. If he continues to treat the 
property as his own the right of rescission is gone, 
and the party will be held bound by the contract. 
Grymes v. Saunders, 93 U. S. 55, 23 L. ed. 798; 
McLean v. Clapp, 141 U. S. 429, 35 L. ed. 804, 12 
Su]l Ct. 29. In other words, when a party dis¬ 
covers that he has been deceived in a transaction 
of this character he may resort to an action at law 
to recover damages, or he may have the transac¬ 
tion set aside in which he has been wronged, by 
the rescission of the contract. If he choose the 
latter remedy, he must act promptly, 1 announce 
his purpose and adhere to it,’ and not by acts of 
ownership continue to assert right and title over 
the property as though it belonged to him. In 
the present case, some months before the begin¬ 
ning of this action, probably in October, 1900, 
Shhppirio learned that the conveyance did not 
include the premises, part of lot 2, in the rear of 
lot 28. It may be that the mere lapse of time in this 
case would not of itself have defeated the right to 
rescind, as the purchaser has a reasonable time in 

which to make election of such remedv after dis- 

* 

coyery of the fraud (Neblett v. Macfarland, 92 
U. S. 101-105, 23 L. ed. 471, 472) but he cannot, 
after such discovery, treat the property as his own 
and exercise acts of ownership, over it, which 
show an election to regard the same as still his, 
and at the same time preserve his right to rescis¬ 
sion .” 

The evidence utterly fails to prove such facts as are 
held necessary to constitute fraud under the decisions 
of this 1 court and of the Supreme Court of the United 
States. Thorwegan v. King, 111 U. S. 344, 28 L. ed. 
514; Southern Development Co. v. Silva, 125 U. S. 
247, 31 L. ed. 678; Slaughter v. Gerson, 13 Wall. 243, 
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20 L. ed. 627; Baker v. Baker, 54 Apps. D. C. 214; 
Maass v. Wardman, 7 Apps. D. C. 351; Furnasb Withy 
<£ Co. v. Sutherland, 58 Apps. D. C. 226; Toledo Com. 
Scales v. Garrison, 28 Apps. D. C. at 249; Andrews v. 
St. Louis S. & R. Co., 130 U. S. 643; 32 L. ejd. 1054, 
Alpher, etc. Co. v. Holober, 54 App. D. S. 236. In 
Baker v. Baker above the court said: 

4 ‘False representation as to matter of inventions, 
not amounting to a matter of fact, is not fraud 
by law. Cage v. Lewis, 68 Ill. 604. No statement 
as to what will be done, or is intended to be done, 
in the future constitutes fraud.’’ 

l 

In Slaughter v. Gerson above, the Court sai^l: 

“A court of equity will not undertake, any more 
than a court of law, to relieve a party ftrom the 
consequences of his own inattention and careless¬ 
ness. When the means of knowledge are j at hand 
and equally available to both parties, and ithe sub¬ 
ject of purchase is alike open to their inspection, if 
the purchaser does not avail himself of the^e means 
and opportunities he will not be heard to bay that 
he has been deceived by the vendor’s misrepresen¬ 
tations. If, having eyes, he will not see matters di- 
rectlv before them, when no concealment is made 
or attempted, he will not be entitled to favorable 
consideration when he complains that he has suf¬ 
fered from his voluntary blindness, and been mis¬ 
led bv overconfidence of the statements of others. ’ ’ 


m. 

A promise by agents to resell even if they had au¬ 
thority, as they did not in the present suit, does not 
constitute fraud, sufficient to rescind the contract. 

In Loud v. Pomona Land & IVater Company, 153 
U. S. 564 the Court held and said: ! 
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* 4 Many of the special matters set up by the de¬ 
fendant below were clearly irrelevant and unavail¬ 
able as defenses to the suit. Thus, the various 
matters of inducement for entering into contracts, 
and ! the alleged representations made by agents of 
the plaintiff prior to their execution, and the pur¬ 
pose of the defendant in making the purchases 
with a view to the resale of the lands at a profit, 
together with his being a stranger in California, 
unacquainted with the laws of that state, the busi¬ 
ness methods in common use, or those used by 
the plaintiff, and his hesitancy about entering 
into the contracts, his want of knowledge as to the 
extent of the risk and liability he would incur 
thereby; and his reliance upon representations 
that he would not under such contracts, by the 
laws of the State, incur any liability beyond the 
amounts he should pay and the loss of the lands, 
were matters which, if true, could constitute no 
answer to the suit upon the sealed contracts.’’ 

In Pace v. Edgemont Investment Co., 4 Pac. (2nd) 
633, 138 Ore. 32 the Court held that where the pur¬ 
chaser had knowledge of the restriction on the agent 
against'promises of resale and other matters, that any 
promises of agents are not binding on the principals 
and it held that the statement in the receipt in that 
case, which was identical in words with the statement 
in the receipt in this case, against the guarantee 
of resale, was notice to the purchaser; in other words, 
that the purchaser could not sign or take such a re¬ 
ceipt and not be bound by notice of its contents. 

In Cameron v. Edgemont Investment Co., 229 Pac. 
698; 136 Ore. 385 the Court held and said: 

“Next, it occurs to us that no intelligent person, 
who was purchasing a lot in a large subdivision 
where the owner was obviously endeavoring to 
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l 

find buyers for bis many lots, would accept as 
binding* upon him, without inquiry, the agents 
promise that the owner would resell the lots for 
his buyers. It especially seems improbable to us 
that any intelligent person, like the plaintiff, would 
believe that such an owner would promise |a large 
resale which would bring the former no prpfit but 
which would net the buyer $500 on an investment 
of $493.95. Especially would it be unusual for an 
owner, to whom there was yet due $1500.00 of un¬ 
paid purchase money, to make such a proniise.” 

IV. 

The lunch and lecture system is not fraudulent or 
unlawful and this has been held in different cases and 
was held in Cameron v. Edgemont Investment (Jo., 299 
Pac. 698; 136 Ore. 385, where the Court said: 

“We know of nothing unlawful about the lunch 
and lecture system, which we have already de¬ 
scribed by quoting plaintiff’s own words, and 
hence its employment by Clark does not vitiate this 
sale. Likewise the fact that plaintiff wai trans¬ 
ported to this lot in Farmer’s automobile is no 
evidence of fraud. It is, therefore, our lopinion 

that the evidence fails to disclose any frajid.” 

, 

CONCLUSION. ! 

From the foregoing authorities it is clear thjit there 
was no evidence of fraud, that any promises of agents 
made for resale were not authorized, and not bind- 

7 I 

ing on the principals, that the appellant is b<j>und by 
her contract signed in April which she voluntarily 
failed to read and that with full knowledge of the ap¬ 
pellees’ refusal to resell and repudiation of anV prom¬ 
ises to resell in August, 1932, the signing of the new 
contracts September 27, 1932, ratified all the former 
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acts of the appellant and waived any fraud that might 
have been proven; waiting from August, 1932, until 
August, 1933, to offer a rescission and repudiation 
waived all rights, if any, that the appellant had to 
rescind. 

The decree below should be affirmed with costs. 

Caul A. Marshall, 

Kaymond M. Hudson, 

Minor Hudson, 

Geoffrey Creyke, Jr., 
Attorneys for Appellees. 

November 1, 1935. 




